MENTAL HEALTH (SCOTLAND) ACT, 1960 



COMPULSORY ADMISSION TO HOSPITAL 
AND GUARDIANSHIP 

Notes on Parts I and IV of the Act 



The Mental Health (Scotland) Act, 1960 (Appointed Day No, 3) Order, 1962 
appoints 1st June, 1962 as the day on which the Mental Health (Scotland) Act, 
1960 will come into operation, apart from those provisions which have already 
been brought into effect. This is the third commencement order made under the 
new Act: the first order introduced admission to mental hospitals without 
formality with effect from 1st January, 1961 ; and the second brought Part II 
of the Act, dealing with local authority services, and certain related provisions, 
into operation with effect from 15th May, 1961. 

This memorandum is intended for the guidance of hospitals, local authorities 
and general practitioners and deals with Parts I and IV of the Act. It covers the 
establishment of the Mental Welfare Commission for Scotland and the new 
procedures for the compulsory admission of patients to hospital and their 
reception into guardianship. Much of this memorandum is, therefore, concerned 
with the statutory procedures affecting the small minority of patients who must 
be subject to compulsion in their own interests or for the protection of other 
persons. The necessarily detailed information given here about the Act should 
not be allowed to obscure the fact that these statutory procedures will be of no 
concern to the majority of patients. 



REPEAL OF THE EXISTING STATUTORY PROVISIONS 

The Lunacy (Scotland) Acts, 1857 to 1913 and the Mental Deficiency 
(Scotland) Acts, 1913 and 1940 will cease to have effect on 1st June, 1962, when 
all parts of the new Act which arc not already in operation will come into effect. 
The General Board of Control for Scotland will then cease to exist. The Mental 
Deficiency and Lunacy (Scotland) Act (General Board’s) Regulations, 1914, the 
Mental Deficiency and Lunacy (Scotland) Act (Secretary for Scotland’s) 
Regulations, 1914, and all other regulations made under the Acts which are 
repealed will also lapse on that date. The Mental Welfare Commission for 
Scotland will be established, and the procedures described in this memorandum 
will replace the existing procedures for the admission of certified patients to 
mental hospitals and mental deficiency institutions and for the reception ol 
patients into guardianship. 
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“MENTAL DISORDER” 



The term “mental disorder”, which is used throughout the Act, is defined 
in section 6 as meaning mental illness or mental deficiency however caused or 
manifested. (Section 6 came into operation on 15th May, 1961 with Part II of 
the Act.) Neither form of mental disorder, mental illness or mental deficiency, 
is defined in the Act; each therefore falls to be understood in its generally 
accepted sense. 

The general term “mental disorder”, and the two forms “mental illness” 
and “mental deficiency”, cover a wide range of mental conditions. Many of 
them are not necessarily of a nature or degree to warrant compulsory action, 
though they may call for the assistance of the hospital, local authority or general 
practitioner services. Part IV of the Act, dealing with compulsory procedures, 
places limitations on the use of compulsion and prescribes the requirements 
which must be fulfilled before it can be used. 

With the introduction of the statutory term “mental illness”, the terms 
“lunacy”, “of unsound mind” and “insane” used in previous mental health 
legislation are superseded. Only in other branches of the law where it has a 
specialised meaning is the term “insane" retained, as for example, in the 
criminal law (see note on section 63 in the memorandum on Part V of the Act) 
and in the law relating to divorce. As stated above, “mental illness” has its 
generally accepted sense and does not coincide in meaning with the terms which 
are superseded. As will be seen from the note on age limits on the detention of 
certain patients (see pages 9 to 10 of this memorandum), it embraces types of 
behaviour disorder which have commonly been considered to fall outside the 
term “of unsound mind”. 

The term “mental deficiency” has been used since the passing of the Menial 
Deficiency and Lunacy (Scotland) Act, 1913, but those suffering from it will no 
longer be divided into the four categories set out in section 1 of that Act — 
“idiots”, “imbeciles”, “feeble-minded persons” and “moral imbeciles”. 

Unlike previous legislation, the Act does not provide separate codes for 
mental illness and mental deficiency. Part IV of the Act makes no distinction 
between the procedures for the compulsory admission or reception into guardian- 
ship of mentally ill and of mentally defective patients. 



Categories of mental disorder under the English Act 

The Mental Health Act, 1959 distinguishes four categories of mental disorder 
in England and Wales: “mental illness”, “subnormality”, “severe subnor- 
mality” and “psychopathic disorder”. The Act differs from the Scottish Act in 
distinguishing between the two categories of “subnormality” and “severe 
subnormality” (together comparable with “mental deficiency” in the Scottish 
Act) and in providing for a category of “psychopathic disorder” (comparable 
with behaviour disorders arising out of “mental illness” or “mental deficiency” 
under the Scottish Act). However, just as the English Act provides, in relation 
to “ subnormality ” and “ psychopathic disorder ”, age limits beyond which the 
compulsory procedures cannot be used, so the Scottish Act applies the same 
limits to the use of compulsion for cases of mental deficiency in which the 
patient is capable of living an independent life and cases of mental illness 
manifested only by behaviour disorders. These age limits are dealt with later in 
this memorandum. 
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THE MENTAL WELFARE COMMISSION 



Sections 2 to 5 of the Act set up a new body, the Mental Welfare Commission 
for Scotland, who will exercise protective functions in respect of patients who 
may be incapable of adequately protecting themselves or their interests because 
of mental disorder. The sections also provide for the dissolution of the General 
Board of Control for Scotland. Certain of the present protective functions of 
the General Board of Control will be exercised in future by the Mental Welfare 
Commission. Other administrative functions will pass to the Secretary of State, 
and some functions which are no longer necessary in the light of the new 
legislation will lapse. 

In terms of section 2 of the Act, the Commission is to consist of at least 
seven and not more than nine commissioners, including at least one woman. 
At least three commissioners are to be medical practitioners (the “medical 
commissioners”) and one commissioner is to be either a solicitor or advocate. 



GENERAL DUTY OF THE MENTAL WELFARE COMMISSION 
In terms of section 4, it will be the duty of the Mental Welfare Commission 

“generally to exercise protective functions in respect of persons who may, 
by reason of mental disorder, be incapable of adequately protecting their 
persons or their interests”. 

In the exercise of this function the Commission will be required to enquire 
into any case where it appears to them that there may be ill-treatment, deficiency 
in care or treatment, or improper detention of any person who may be suffering 
from mental disorder, or where the property of any such person may, by reason 
of his mental disorder, be exposed to loss or damage. In general, where, after 
such enquiries, it seems necessary to take action in the interests of the mentally 
disordered person, the Commission will bring the facts of the case to the 
attention of the board of management or the local health authority concerned 
with their recommendations as to the steps which should be taken to remedy 
the ill-treatment, deficiency in care or treatment, or other complaint which gave 
rise to the enquiry. Boards of management and local health authorities must 
afford every assistance to the Commission in their enquiries. 



Visits by the Commission 

The general duty on the Commission to exercise protective functions relates 
to all persons suffering from mental disorder, whether or not they are subject 
to compulsory powers, and regardless of the nature or degree of their mental 
disorder. The Commission will, however, have certain specific duties in respect 
of patients who are liable to be detained in hospital or subject to guardianship 
under the Act. In terms of section 4(2)(6), they must pay regular visits to patients 
who are liable to be detained in hospital or subject to guardianship, and in the 
course of such visits they must afford an opportunity for private interview to 
any such patient who requests it. In the course of visits to patients compulsorily 
detained in hospital, the Commission must also afford an opportunity for 
private interview, on request, to any other patient in the hospital, even if the 
patient was admitted in the ordinary way without formality. (In accordance 
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with section 111, “patient” in this Part of the Act means a person suffering 
or appearing to he suffering from mental disorder.) 

It will be for the Commission themselves to decide on the frequency of their 
visits to patients in hospital and under guardianship. Section 4(3) requires that 
the visits are to be paid by the medical commissioners or medical officers of 
the Commission, but other members or officers of the Commission may accom- 
pany the medical visitors. 



Discharge of patients 

Section 4(1) and section 43 provide that the powers of the Commission include 
in appropriate cases the discharge of patients from liability to detention in 
hospital or from guardianship. The Commission may discharge a patient from 
compulsory powers at any time: they must do so if they are satisfied that he 
is no longer suffering from mental disorder, or if they are satisfied, after con- 
sidering the care or supervision which would be available to the patient if he 
were discharged, that continuation of the compulsory powers is no longer 
necessary in the interests of his health or safety or for the protection of other 
persons. Since, however, the doctor in charge of the patient's treatment will also 
have a similar power and duty with regard to discharge, and since the patient’s 
nearest relative, the board of management of the hospital, or the local health 
authority concerned in guardianship cases, will also have separate powers in 
this matter, the Commission are expected rarely to require to use their own power 
of discharge. 



Duty to afford facilities to the Commission 

Apart from their specific duties in relation to those patients who are com- 
pulsorily detained, the Commission have also wide powers in relation to the 
interviewing, etc., of any person suffering or appearing to be suffering from 
mental disorder. These powers exist whether or not the person is compulsorily 
detained, and whether he is in a hospital, nursing home, residential home, or 
private house. Section 4(4) provides that for the purpose of carrying out the 
Commission’s functions, any commissioner is entitled to interview in private 
any person suffering or appearing to be suffering from mental disorder. A medical 
commissioner or medical officer of the Commission is entitled to examine any 
such person in private, and he is also entitled to call for the person’s medical 
records (section 4(4) and 4(5)). 

To enable them to carry out their functions in respect of patients subject to 
compulsory powers, Part IV of the Act also requires notification to lie sent to 
the Commission on the admission of a patient to hospital under the compulsory 
procedure, on the reception of a patient into guardianship, and on various other 
occasions during the continuation of the compulsory powers. The requirements 
with regard to these notifications are set out later in this memorandum. The 
notifications should be addressed to: 

The Secretary, 

The Mental Welfare Commission for Scotland, 

St. Andrew’s House, 

Edinburgh, 1. 
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Section 5(1) of the Act places a duty on the Secretary of State, as part of his 
responsibility for the hospital and specialist services, to afford the Commission 
all necessary facilities to enable them to carry out their functions in respect of 
patients in hospital (other than a private hospital). Boards of management 
must see that the Commission are given every facility on their regular visits 
and in the course of any particular inquiry; that they are afforded access to all 
patients compulsorily detained and to any other mentally disordered patient 
asking for a private interview or in respect of whom the Commission are making 
enquiries; and that the Commission are sent the necessary notifications in 
respect of compulsory patients. 

A similar duty is placed, by section 5(2), on the local health authority con- 
cerned and on the guardian in the case of a person subject to guardianship, and, 
by section 17(l)(r/), on any person carrying on a private hospital in relation to 
patients in that hospital. 

In terms of section 99 any person who refuses to allow the Mental Welfare 
Commission to visit, interview or examine a patient in the exercise of their 
functions, or who insists upon being present when the Commission wish to 
interview or examine a patient in private, or who refuses to produce medical 
records, is guilty of the offence of obstruction. 



Extent of the Commission’s functions 

From this description of their functions it will be seen that the Commission’s 
duty will be confined to matters affecting individual patients, and they will 
have no responsibility for the management and condition of mental and mental 
deficiency hospitals as a whole. The general supervision of hospitals will in 
future be a matter for officers of the Secretary of State as part of his general 
responsibility for hospital and specialist services under the National Health 
Service (Scotland) Act, 1947. The Commission will in general be concerned 
primarily with visiting and interviewing patients, although they will also have a 
right to enquire into any more general matter arising out of an individual case 
and to report on it to the board of management of the hospital concerned. They 
will not, as the General Board of Control at present do, combine the visiting 
and interviewing of patients with the full inspection of the management and 
condition of the hospital. 

While the Mental Welfare Commission will have a specific duty to visit 
patients and powers of discharge, in general they will not be immediately 
concerned in the day-to-day working of the compulsory procedures. They will 
not, for example, be responsible for authorising the continuation of detention 
for a further period, for authorising transfers between hospitals or guardians 
(apart from the exceptional case of a transfer from guardianship to hospital — 
see the later section of this memorandum on transfers), or generally for author- 
ising discharge. Nor will the Commission be responsible for routine scrutiny of 
documents relating to compulsory procedures. It will be for the hospital or 
local authority concerned themselves to ensure that the documents are fully in 
order. While the Act requires that the Commission should receive copies of 
these documents, the primary purpose of this is to enable them to keep a record, 
of the patients whom they are required to visit. 

Other administrative functions hitherto exercised by the General Board of 
Control will pass to the Secretary of State. Thus the management of the State 
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Mental Hospital and the State Institution for Defectives at Carstairs, which in 
terms of Part VII of the Act will become “State hospitals”, will pass to the 
Secretary of State or to any committee whom he may appoint to manage the 
hospitals on his behalf. The registration of private hospitals which propose to 
receive patients liable to detention under the Act will also become a matter for 
the Secretary of State, in terms of Part III of the Act. 



ADMISSION TO HOSPITAL AND CARE IN THE COMMUNITY 
WITHOUT FORMALITY 

Part IV of the Act makes new provision for those cases in which compulsory 
powers may be needed to deal with mentally disordered patients. The procedure 
is the same both for mentally ill patients and for mentally defective patients. It 
is also substantially the same whether the patient is to be admitted to hospital 
or received into guardianship: in both cases the essential elements are an 
application to the hospital or local health authority concerned, two supporting 
medical recommendations, and the approval of the sheriff. 

One of the principles of the new Act, however, is that the compulsory powers 
are to be used only if there is no other way to ensure that a patient receives the 
care, treatment and protection which he needs. Section 23(3) of the Act makes 
it plain that nothing in the Act is to be construed as preventing a person who 
needs treatment for mental disorder from being admitted to any hospital or 
nursing home for that treatment without the use of the compulsory procedures 
laid down in the Act, or from remaining in hospital after his discharge from 
compulsory powers. The detailed requirements of the compulsory procedure 
apply this principle. The doctors giving the medical recommendations must 
indicate that they are satisfied that compulsory action is the only course to take 
in the interests of the health or safety of the patient or for the protection of 
other persons (sections 24(2) and 25(4)). The provisions relating to discharge 
(section 43) also make it plain that once the compulsory powers have been 
invoked in respect of a patient they are only to be kept in force for so long as is 
strictly necessary. 

The procedure set out in Part IV of the Act therefore will apply only to a 
small minority of patients, and for the great majority the effect of the Act 
should be to enable their admission to and treatment in hospital or their care 
in the community to be undertaken without any statutory formalities. 



Admission to Hospital Without Formality 

The first commencement order made under the Act had the effect that from 
1st January, 1961 it has been possible for patients to enter designated and 
private mental hospitals without formality and without using the procedures of 
the Lunacy (Scotland) Acts. The effects of this order were explained to hospital 
authorities in S.H.M. 60/88, to local health authorities in D.H.S. Circular 
95/1960, and to general practitioners in Memorandum E.C.S.(M) 22A/I960. 
As indicated in those circulars, admission without formality should be the usual 
course with any patient who is not unwilling to enter hospital and who can 
suitably be treated without powers of detention. 
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The procedure for the admission of voluntary patients to designated and 
private mental hospitals has remained in force since January, 1961, although 
little used, side by side with the new power to admit patients without formality.. 
As from 1st June, 1962, however, the statutory basis for voluntary admission 
will come to an end with the repeal of the Lunacy (Scotland) Acts. All voluntary 
patients who have not already been reclassified will automatically become 
ordinary informal patients on that date. 

Arrangements for admission without formality to mental deficiency insti- 
tutions were introduced in February, 1958, since the Mental Deficiency (Scot- 
land) Acts, unlike the Lunacy (Scotland) Acts, did not prohibit admission 
without the use of the procedures laid down in the Acts. Recently mental de- 
ficiency hospitals have in general been admitting an increasing proportion of 
patients without formality, but the stricter requirements of the new legislation 
with regard to the conditions which must be satisfied before the compulsory 
procedures can be invoked should reduce the proportion of patients admitted 
compulsorily still further. 



Emergency detention of patients admitted without formality 

There is no authority to detain patients admitted without formality so long 
as they remain in hospital on an informal basis. Such patients will not be 
required to give any notice of intention to leave the hospital. Normally, there- 
fore, they must be allowed to discharge themselves if they insist on doing so. 
This does not mean that they should not be required to conform to normal 
hospital routine as would any patient in any hospital. 

In an emergency, however, where the condition of such a patient who proposes 
to leave hospital is clearly such that he requires to be in hospital for the protec- 
tion of himself or others, Part IV of the Act provides a procedure for an emer- 
gency recommendation, which gives authority for detention for up to seven 
days while steps are taken to complete the full compulsory procedure. The 
emergency procedure is dealt with in detail later in this memorandum. It is 
important that it should be invoked only exceptionally and in real emergency. 



Admission of children to mental hospitals without formality 

The new legislation does not contain any equivalent to section 27 of the 
National Health Service (Amendment) Act, 1949, which provides that for a 
child under sixteen the necessary written application for the consent of the 
General Board of Control to the child’s admission as a voluntary patient shall 
be made by the parent or guardian, and that the notice of intention of leave shall 
also be made by the parent. Section 27 of the 1949 Act will be repealed together 
with the Lunacy (Scotland) Acts with effect from 1st June, 1962. 

Wherever possible, children should in future be admitted in the ordinary 
way without formality; but, where it is thought necessary, the parent may be 
asked to make a written request to the hospital to admit and treat the child. 
In general, children may be expected to accept that they must stay in the care 
of those to whom they have been entrusted by their parents. Where, however, 
serious difficulty is caused by a child who is unwilling to stay in hospital despite 
his parents’ wishes, the use of the full compulsory procedures may have to be 
considered as a last resort. 
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Care in the community without formality 
Section 7(1)(/) of the new Act gives local health authorities a specific duty to 
provide informal supervision for those mental defectives in the community 
who are not subject to compulsory powers. Local health authorities may also 
provide informal supervision for mentally ill patients in the community as 
part of their care and aftercare services under the general power of section 27 
of the National Health Service (Scotland) Act, 1947. Part IV of the new Act 
makes it plain that before a patient can be received into formal guardianship 
it must be “necessary in the interests of the health or safety of the patient or 
for the protection of other persons that the patient should be so received” 
(section 25(4)(c)); that is, those putting into action the compulsory procedure 
must be satisfied that there is no other satisfactory way of dealing with the 
patient in the community. From 1st June, 1962, therefore, it will not be possible 
to place a patient under statutory guardianship if he and those looking after 
him are willing to receive informal supervision and if such supervision is 
sufficient to ensure that he receives the care and treatment that he needs. The 
numbers of mental defectives under guardianship may, therefore, be expected 
to decrease; the number of mentally ill patients under guardianship is already 
small, but may also be expected to decrease still further. At the same time, the 
number of patients, both mentally ill and mentally defective, receiving care and 
aftercare without formality from local authorities will no doubt increase sub- 
stantially under local authorities’ new proposals for their mental health services. 



THE COMPULSORY PROCEDURES— GENERAL 

Part IV of the Act sets out two methods of dealing with mentally disordered 
patients who require compulsion in their own interests or for the sake of other 
persons. The procedure is now the same both for mentally ill and mentally 
defective patients and is substantially the same whether the patient is to be 
admitted to hospital or received into guardianship. 

As under the existing Mental Deficiency and Lunacy (Scotland) Acts, the 
procedure for admission to hospital has the effect of authorising the compulsory 
removal of the patient to hospital and his detention there, and the procedure 
for reception into guardianship confers on the guardian powers over the patient 
equivalent to those of a parent over a pupil child, and confers certain powers 
and duties on the local health authority concerned with regard to the supervision 
of patients and guardians. 

Before the compulsory powers may be used the patient must (in the opinion 
of two doctors) be suffering from mental disorder. The doctors must also be 
of the opinion that the disorder requires or is susceptible to medical treatment 
and that it is of a nature or degree which warrants compulsory action. In 
addition, the doctors have to be of the opinion that compulsory action is 
necessary in the interests of the health or safety of the patient or for the pro- 
tection of other persons. (“Medical treatment” is defined in section 111(1) as 
including nursing, and care and training under medical supervision.) 

The essential elements in the procedure are: 

(a) an application — to the board of management of the hospital to which 
admission is sought, or in guardianship cases to the local health authority 
for the area in which the patient lives; 
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( b ) two supporting medical recommendations; and 

(e) the approval of the sheriff (the sheriff’s approval no longer takes the 
form of a judicial order). 

Part IV of the Act also makes provision for the duration of the authority for 
detention in hospital or for guardianship, and for its renewal,- where necessary. 
In terms of section 39, the authority lasts for one year in the first instance: 
thereafter it may be renewed for a further period of one year, and thereafter 
for periods of two years at a time. 

The provisions relating to discharge (sections 43 and 44) make it plain, 
however, that the doctor in charge of the patient’s treatment must discharge 
the patient from detention or guardianship as soon as continuation of the 
compulsory powers is no longer necessary. This discharge must be made not 
only where a patient is fit to leave hospital or ceases to require statutory super- 
vision and care in the community, but also where a patient comes to accept the 
need to remain in hospital on an informal basis, or becomes willing to receive 
informal supervision. Discharge from compulsion does not necessarily mean 
that the patient should or will leave hospital or will cease to require or to 
receive care from the local health authority. 

Part IV also makes provision for appeals to the sheriff by patients and their 
nearest relatives against the renewal of the authority for detention or guardian- 
ship, or against refusal to discharge a patient at the nearest relative’s request. 
The definition of “ nearest relative ” is dealt with in detail on pages 10 to 11 
of this memorandum. 



Age limits on the detention of certain patients 

The Act places certain age limits on the use of the compulsory powers in the 
case of patients suffering from certain types of mental disorder. The patients to 
whom the age limits apply are: 

(a) mental defectives who are capable of living an independent life and of 
guarding themselves against serious exploitation; and 

(b) persons suffering from a mental illness which is a persistent disorder 
manifested only by abnormally aggressive or seriously irresponsible 
cond uct. 

The effect of section 23 of the Act is that a patient in one of these two classes 
may not be admitted to hospital compulsorily or received into guardianship 
after he reaches the age of 21. If admitted to hospital or received into guardian- 
ship before that age, he must be discharged when he reaches the age of 25: 
unless he is, at that time, detained in hospital and is considered likely to act in 
a manner dangerous to himself or others. The procedure for the review of 
certain patients at the age of 25 to ascertain whether they cease to be liable to 
detention or subject to guardianship in accordance with these age limits is set 
out in section 40 of the Act and described later in this memorandum. While 
these provisions preserve an opportunity of providing treatment for such 
patients during their formative years, their main object is to ensure that their 
liberty is not unnecessarily restricted when they reach adult life and are capable 
of making their own way in the community. 

The age limits do not, of course, prevent patients in these classes receiving 
treatment in hospital or care in the community informally; nor do they prevent 
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patients who are discharged from compulsory powers at the age of 25 from 
remaining in the hospital or continuing to receive supervision as ordinary 
patients. In addition, the age limits do not apply to patients concerned in 
criminal proceedings: Part V of the Act, which makes provision for such 
patients, is dealt with in a separate memorandum. (The discharge of patients in 
the classes subject to age limits who are already in hospital as certified patients 
or under guardianship when the Act comes into operation will be subject to 
somewhat different considerations, which are dealt with in the separate memor- 
andum on the Transitional Provisions.) 



The “mental health officer” 

The “mental health officer" is defined in section 111(1) as an officer of a 
local health authority appointed to act as mental health officer for the purposes 
of the Act. This officer corresponds to the “authorised officer” under the 
present legislation and continues that officer’s long established function of 
setting in motion the procedure for compulsory admission to hospital or 
reception into guardianship, where this is necessary and the patient's relatives 
are unable or unwilling to take action. Section 50 of the Act provides that it is 
the duty of a mental health officer to make an application for the admission to 
hospital or the reception into guardianship of a patient within the area of the 
local health authority by whom he was appointed, if he is satisfied that such an 
application ought to be made and is of the opinion that it is necessary or proper 
for the application to be made by him. 

Local health authorities have already been asked, in D.H.S. Circular 38/1961, 
to be ready to appoint a sufficient number of mental health officers for the 
purposes of the Act. It is essential that these officers should be appointed in 
time to exercise their new functions from the date of the commencement of 
Part IV of the Act, i.e., from 1st June, 1962, since the functions of mental health 
officers may only be performed by officers of local health authorities duly 
appointed for this purpose. 

Although most officers appointed as “mental health officers” will also carry 
out other duties in the sphere of mental health and welfare, their statutory 
duties as mental health officers are confined to the compulsory procedures under 
Parts IV and V of the Act, and certain related functions under Parts VI and IX 
in respect of the retaking of escaped patients and the entry on premises to 
search for and to remove patients. 



The patient’s “nearest relative” 

Various functions are also conferred on the patient’s “nearest relative" (and 
in a few cases on any relative of the patient). These functions are mentioned in 
more detail in later paragraphs of this memorandum; they arise in connection 
with the procedures for admission to hospital and reeeption into guardianship, 
powers of discharge, and the right of appeal to the sheriff. 

The “nearest relative” is defined in sections 45 to 47 of the Act. The degrees 
of kinship which entitle a person to be regarded as a relative for the purpose 
of determining the nearest relative under the Act are listed in section 45. It will 
be seen that any relative who is caring for the patient, or who was caring for 

10 



Printed image digitised by the University of Southampton Library Digitisation Unit 



him immediately before his admission to hospital or his reception into guardian- 
ship, takes precedence over any relative who was not caring for the patient, 
even if that relative is of a nearer degree of kinship. Thus where, for example, 
an old person is being cared for by a grandchild, the grandchild would be the 
nearest relative even if the old person had surviving children or brothers or 
sisters elsewhere. This definition is, however, subject to the remaining provisions 
of sections 45 to 47 which cover a variety of cases — where the person who 
would otherwise be the nearest relative is not normally resident in the United 
Kingdom or is under twenty-one; where the husband or wife of the patient is 
permanently separated from the patient or in desertion ; where the patient is 
living as a spouse with someone who is not his husband or wife; and where 
the patient is a child or young person in the care of a local authority or under 
guardianship. 

Sections 48 and 49 also make provision for the functions of the nearest 
relative to be transferred from the nearest relative as defined and conferred on 
some other person or on a local health authority. This transfer is made by 
order of the sheriff, and the procedure is dealt with on pages 98 to 102 of this 
memorandum. In the remainder of this memorandum, except the paragraphs 
dealing with sections 48 and 49, and in the Act, except in sections 48 and 49, 
the term “ nearest relative ” should be read as meaning the person by whom 
the functions of the nearest relative are exercisable at any time. 



Forms and leaflets for use under the compulsory procedures 
The prescribed forms 

The Act authorises the Secretary of State to prescribe by regulations certain 
of the forms required under the compulsory procedures. Those have been pres- 
cribed in the Schedule to the Mental Health (Forms) (Scotland) Regulations, 
1962 which will come into operation on 1st June, 1962 with the Act itself. The 
appropriate prescribed forms should be studied in conjunction with the para- 
graphs of this memorandum dealing with the procedures for admission to 
hospital and reception into guardianship. Copies of the regulations have been 
circulated with this memorandum to hospitals and local health authorities. 

Copies of the prescribed forms are being printed for use when the Act comes 
into operation, and arrangements for obtaining supplies will be notified later. 
The forms as printed will include certain sections (for recording the patient’s 
admission to hospital and the various notifications required to be made to the 
Mental Welfare Commission and the patient’s nearest relative, etc.) which are 
not part of the forms as prescribed by the regulations: the references to the 
prescribed forms throughout this memorandum are to the complete documents 
as they will appear when printed for use. These additional sections are intended 
for the convenience of hospitals and local health authorities; since they are not 
prescribed completion of them in the form as printed will not be obligatory, 
but is strongly recommended as a means of ensuring that all the requirements 
of the Act are met. 

While the prescribed forms are numbered separately for the purpose of the 
regulations certain of them will be put together when printed for use: for 
example, the applications for admission of a patient to hospital or for reception 
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into guardianship will in each case be printed together with two copies of the 
necessary medical recommendations. Since some of the prescribed forms 
concern only hospital patients and some only patients under guardianship, the 
number of separate documents with which any officer of a board of management 
or a local health authority will need to be concerned will, therefore, be con- 
siderably less than the total number of prescribed forms. 



Forms other than those prescribed 

In addition to the prescribed forms, certain other forms which are not 
prescribed are being printed for the convenience of those operating the com- 
pulsory procedures. These are for use on occasions when the Act requires 
notifications to be made to the Mental Welfare Commission or requires certain 
other procedure to be carried out during a patient’s detention or guardianship, 
for example, where it is proposed to transfer a patient from one hospital to 
another or from one guardian to another. There is no obligation on the board 
of management, the local health authority concerned or the doctor in charge of 
a patient’s treatment, as the case may be, to use the non-prescribed forms, but 
their use will ensure that all the necessary requirements of the Act are met. 
The non-prescribed forms will be identified by letter, not by number, to distin- 
guish them from the numbered prescribed forms, use of which is obligatory. 
Arrangements for obtaining supplies of the forms will be notified to hospitals 
and local health authorities separately. 



Leaflets for patients and their nearest relatives 

in addition, the Act lays down requirements as to information to be given to 
the patient, his nearest relative or his guardian, at various points during the 
continuation of compulsory powers over a patient. Boards of management and 
local health authorities must see that patients and their relatives are informed 
in an appropriate manner of the steps to be taken to obtain a patient’s discharge, 
their right to approach the Mental Welfare Commission at any time, and their 
right to appeal to the sheriff. To assist in this, two series of leaflets have been 
prepared containing the information which should be given to patients admitted 
to hospital or received into guardianship, respectively, to their nearest relatives 
and in certain circumstances to the guardian of patients under guardianship. 
Series H is for hospital patients and series G for guardianship patients. 

Use of the leaflets is not obligatory and boards of management or local 
health authorities may in some cases prefer to arrange for individual letters to 
be sent to patients and their nearest relatives and guardians wherever necessary. 
Even where the leaflets are generally used within a hospital or by a local health 
authority, the doctor in charge of a patient’s treatment may decide in any 
particular case that the patient’s condition is such that it would be undesirable 
to give him the relevant leaflet, and may instead explain his position under the 
Act to him orally and informally. Boards of management, local health author- 
ities, and doctors in charge of patients must keep in mind, however, that the 
Act requires that certain information must be given to patients, their nearest 
relatives, and their guardians on certain specific occasions, and the statutory 
requirements must be fulfilled. 

The leaflets are of necessity concerned largely with rights of discharge and 
appeal and other provisions written into the Act to safeguard the patient’s 
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liberty, and since these provisions are in some cases complex the doctor in 
charge of a patient’s treatment should see that he and his nearest relative and 
guardian are given any additional informal explanation that may be necessary 
to enable them fully to understand their position. In addition, the doctor will no 
doubt wish, as appropriate, to emphasize to the nearest relative the desirability 
of the patient's remaining in hospital or under guardianship to complete his 
treatment. 

Copies of the leaflets will be circulated to hospitals and local health authorities 
as soon as they are available, and arrangements for obtaining further supplies 
will also then be given. 



COMPULSORY ADMISSION TO HOSPITAL 
Hospitals to which patients may be admitted 

As from 1st June, 1962, the present provision for the special statutory desig- 
nation of mental hospitals and mental deficiency institutions by the Secretary 
of State will come to an end. The definition of “hospital" for the purposes of 
the new Act (contained in section 111(D) includes any hospital vested in the 
Secretary of State under the 1947 Act, i.e., all hospitals within the National 
Health Service. It will be for Regional Hospital Boards to decide administratively 
from time to time which hospitals are to have facilities for the treatment of 
mentally ill and mentally defective patients, and which of these are to receive 
patients liable to detention under the Act. The procedure under Part IV of the 
Act may, however, be used if necessary to secure the detention of a patient in 
any hospital, even if it is not normally used for the treatment of persons suffering 
from mental disorder: in a case of urgent necessity, for example, an emergency 
recommendation under section 31 could be used to detain a patient temporarily 
in a medical or surgical ward while arrangements were made to admit him to an 
appropriate hospital. 

The definition of hospital in section 1 1 1(1) also includes any private hospital 
registered under Part III of the Act. Under Part III any privately-run hospital 
which is to be used to receive patients liable to be detained under the Act must 
be registered by the Secretary of State. Under the Third Schedule to the Act, 
dealing with Transitional Provisions, the existing private mental hospital and 
the certified institutions for mental defectives run by the Roman Catholic 
authorities will be treated as registered private hospitals from the commence- 
ment of the Act, i.e., from 1st June, 1962. The word “hospital” as used in the 
Act — and in this memorandum — includes private hospitals, except where the 
context indicates otherwise. 

Private nursing homes which provide nursing care on an informal basis for 
patients suffering from mental disorder, but which are not intended to receive 
patients under the procedures for compulsory admission to hospital, will continue 
to be registrable by local authorities under the Nursing Homes Registration 
(Scotland) Act, 1938. Patients suffering from mental disorder may also, with 
the approval of the local health authority concerned, be received into guardian- 
ship (under Part IV of the Act) in a nursing home : this will not make the nursing 
home liable to be registered as a private hospital. 

The definition of “ hospital ” in section 1 1 1(1) also includes any State hospital, 
i.e., any hospital provided by the Secretary of State under Part VII of the Act 
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for patients subject to detention who require treatment under conditions of 
special security on account of their dangerous, violent or criminal propensities. 
The present State Mental Hospital and State Institution for Defectives at 
Carstairs will become State hospitals from 1st June, 1962. Since “hospital" is 
defined as including a State hospital, the statutory provisions would enable a 
patient to be admitted to a State hospital directly under the Part IV procedure. 
It is expected, however, that Part IV patients will only be admitted to a State 
hospital on transfer, and then exceptionally where they have proved unsuitable 
for treatment in an ordinary hospital. The majority of patients in the Slate 
hospitals will be admitted under the procedures laid down in Part V of the Act 
for patients concerned in criminal proceedings. 



The “responsible medical officer" 

Once a patient has been admitted to hospital or received into guardianship. 
Part IV of the Act gives certain powers and duties to the “responsible medical 
officer”. The chief of these are the duty to review the condition of the patient 
in the fourth week of detention or guardianship (section 29(3)), the power to 
make the statutory reports which renew the authority for detention or guardian- 
ship (sections 39 and 40), and the power and, in certain circumstances, the duty 
to discharge the patient (section 43). These functions are dealt witli in more 
detail under the appropriate headings later in this memorandum. This section 
of the memorandum deals only with the appointment of the responsible medical 
officer in relation to patients liable to be detained in hospital. The appointment 
of the responsible medical officer in relation to patients subject to guardianship 
is dealt with on pages 69 to 70 of this memorandum. 

Section 53(1) defines the expression “responsible medical officer” Tor the 
purposes of Part IV of the Act. In relation to a patient liable to be detained in 
hospital the term means any medical practitioner employed on the staff of 
that hospital who may be authorised by the board of management to act (either 
generally or in any particular case or class of case or for any particular purpose) 
as the responsible medical officer. 

Boards of management should normally appoint as responsible medical 
officers those doctors who are in clinical charge of patients. This means that the 
responsible medical officer will normally be a consultant but might in certain 
circumstances be a S.H.M.O. Junior medical staff should not normally be 
appointed. 



Position of the physician superintendent 

The new Act does not mention the physician superintendent as such. A 
physician superintendent will act as responsible medical officer for patients 
under his charge clinically, but he will no longer have statutory responsibility 
for example, for the discharge of all patients in the hospital, as under the 
Lunacy (Scotland) Acts. Those who carry full clinical responsibility for patients 
assigned to them should carry the statutory responsibility also. Throughout, 
responsibility for the operation ot the compulsory procedures should rest with 
the doctor clinically responsible and no doctor should be expected to operate 
the procedures where he would be largely dependent on another doctor’s 
clinical experience of the particular patient. 
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A physician superintendent’s position as responsible for the hospital as a 
whole as a therapeutic community will not, however, be affected. The Act does 
not lay down any specific requirements as to the internal administrative arrange- 
ments within hospitals. 



Method of appointment of the responsible medical officer 

It is not necessary that there should be a specific appointment of a responsible 
medical officer in respect of each patient on admission. Boards of management 
may find it convenient to relate appointments to the normal scope of a consul- 
tant’s responsibilities, for example, to authorise the consultant in charge of a 
particular ward to act as responsible medical officer in respect of any patient 
admitted to or for the time being resident in that ward. In this way the statutory 
responsibility will be directly associated with the clinical responsibility for 
admission or for deciding on the appropriateness of discharge. The arrange- 
ments must be such as to establish without delay or dubiety the responsible 
medical officer in respect of every patient as soon as he is admitted. 

Since the functions of responsible medical officer under the Act can only be 
exercised by a doctor specifically appointed as responsible medical officer, and 
since in some cases the functions must be exercised within a limited period in 
terms of the Act, the provision must cover the absence of any responsible 
medical officer, other than temporary absences of, say, less than one week. 
Where in any hospital there are two or more doctors of the required standing 
to act as responsible medical officer, this may be covered in the original arrange- 
ments, for example, by authorising one consultant to act as responsible medical 
officer in respect of his colleague’s patients during any absence of that colleague. 
Where there is only one responsible medical officer in respect of all patients 
in a hospital and it is impracticable to arrange for a consultant from another 
hospital to act, less senior staff may be appointed to act temporarily during 
absences. In such cases boards of management will no doubt prefer to make 
specific appointments for each period of absence. 

It should be noted that section 53(1) requires that the responsible medical 
officer must be a doctor on the staff of the hospital concerned. It is not necessary 
for the doctor to have a whole-time appointment at the hospital, but he must 
at least have a contract for part-time duties there (or an honorary appointment 
in the case of University staff). Thus any consultant not normally on the staff 
of the hospital appointed to act during the absence of the normal responsible 
medical officer must, during the period for which he acts, have an appointment 
for part-time duties at the hospital. It would also not be possible, for example, 
for a general practitioner attending patients in a small hospital merely in his 
capacity as their general practitioner to act as responsible medical officer in 
respect of those patients: he must be on the staff. 



Functions of the board of management 

The Act gives various functions to the “board of management” of hospitals. 
This term is defined in section 111(1) as meaning: 

(a) in relation to a hospital vested in the Secretary of State under the National 
Health Service (Scotland) Act, 1 947, the board of management of that 
hospital ; 
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(b) in relation to a private hospital registered under Part 111 of the Act, the 
person or persons carrying on the hospital; and 

(c) in relation to a State hospital, the Secretary of State or, if he has appointed 
a committee to manage the hospital, that committee. 

Since the board of management are legally responsible for the control and 
management of the hospital and so for the care of the patients, it is appropriate 
that they should be statutorily responsible for certain functions under the 
compulsory procedure. This does not mean, however, that all the functions 
assigned by the Act to the board of management must be performed in detail 
by that body as a whole. Nor does it mean the discontinuance of existing 
working arrangements between the board of management and administrative 
and medical staff. 



The board of management’ s responsibility for admission of patients 

The legal responsibility for admitting and detaining patients under Part IV 
of the Act rests with the board of management, to whom the application for 
admission is addressed. In practice, however, the responsibility for admissions 
will be exercised on behalf of the board of management by the physician 
superintendent and other doctors in charge of particular wards. 

Before an application for admission can constitute authority for the admission 
of the patient it must be “forwarded to the board of management" (section 
29(1)). This does not mean that the application must be forwarded to the board 
of management at their offices, if these are not within the hospital itself: 
normally those conveying the patient to the hospital will bring with them the 
approved application and will hand it on arrival to some responsible officer in 
the hospital. Boards of management should see that there are clear arrange- 
ments within the hospital as to those officers who are authorised to receive 
applications for admission on their behalf: it is important that at all hours of 
the day and night one at least of the officers on duty in the hospital (whether 
on the medical, nursing or administrative staff) should be authorised to receive 
documents of this kind. It is important also that adequate arrangements should 
be made for the safekeeping within the hospital of the admission and subsequent 
documents authorising a patient’s detention. 



Responsibility for receiving reports renewing authority , etc. 

The Act also requires that reports to the board of management must be made 
by the responsible medical officer on various occasions. Thus, in the fourth 
week of the patient’s detention, the responsible medical officer must review the 
patient’s condition and inform the board of management if lie does not discharge 
the patient (section 29(3)). The procedure for the renewal of authority to detain 
the patient and for the special review of certain patients at the age of 25 involves 
a report by the responsible medical officer to the board of management (sections 
39 and 40), and a report by the responsible medical officer to the board of 
management may in certain circumstances block an order for discharge made 
by the patient’s nearest relative (section 44). Since some of these reports may 
contain detailed clinical information about the patient, it may not be npprop- 
riate for all members of the board of management to receive them. It is suggested 
that boards of management should instead appoint a small committee of their 
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members to consider those cases where it may be necessary for the board of 
management to exercise their power of discharge. Sometimes this committee 
may wish to see the periodical reports on a particular patient, but in the majority 
of cases it should only be necessary for the responsible medical officer to pass 
a report to the officer within the hospital responsible for receiving and keeping 
on behalf of the board of management papers relating to the compulsory 
detention of patients. 



Responsibility for notifications to the Mental Welfare Commission, the patient's 
nearest relative, etc. 

The board of management will be responsible, on behalf of the Secretary of 
State, for seeing that the Mental Welfare Commission are given all necessary 
facilities to carry out their functions in relation to patients in the hospital. 
Part IV of the Act also places on the board of management the responsibility 
for notifying the Mental Welfare Commission when a patient is admitted to the 
hospital under the compulsory procedures, and for supplying the Mental 
Welfare Commission with copies of the admission documents. The responsible 
medical officer must also send his reports renewing the authority to detain the 
patient to the Mental Welfare Commission, and the later sections of this 
memorandum also point out other occasions when notifications to the Mental 
Welfare Commission will be required. Boards of management should ensure 
that their administrative arrangements are such that the necessary notifications 
and other documents are sent to the Commission at the appropriate intervals. 

This also applies when the Act requires notifications to the patient and his 
nearest relative of their rights of appeal and other rights under the Act. 



Power of discharge 

Finally, section 43(4) confers on the board of management a power to 
discharge a patient liable to detention in the hospital, subject to the right of 
the responsible medical officer to refuse his consent if in his opinion the patient 
cannot be discharged without being a danger to himself or to others. 

The responsible medical officer may himself at any time discharge a patient 
without reference to the board of management, and it is expected that discharge 
by the responsible medical officer will be the normal course in most cases in 
future. Nevertheless, the board of management may from time to time receive 
requests for discharge and may wish to arrange for them to be considered by the 
small committee suggested above. The committee will thus be able to familiarise 
themselves with the points to take into account in deciding these matters. 



PROCEDURE FOR ADMISSION 

As already indicated on pages 8 to 9 above, the procedure for the compulsory 
admission of a patient to hospital, and his subsequent detention there depends on : 

(a) an application, supported by 

(b) two medical recommendations, and 

(c) the approval of the application by the sheriff. 
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The effect of an approved application is to allow the removal of the patient to 
the hospital named in the application, his admission to that hospital and his 
detention there for up to one year in the first instance. There is no provision for 
applications authorising detention for a lesser period than one year, except the 
emergency recommendation procedure (described on pages 26 to 28 of this 
memorandum) which can be used in a case of urgent necessity to allow compul- 
sory admission to and detention in a hospital for up to seven days. 

The following paragraphs of this memorandum, dealing with the procedure 
for admission, should be read in close association with the terms of the Act 
itself. 



The application for admission 
Persons who may make the application 

An application for admission to hospital may be made either by the patient’s 
nearest relative, as defined in the Act (see pages 10 to 11 of this memorandum) 
or by a mental health officer (see page 10). A separate form of application is 
prescribed according to whether the nearest relative (form 1) or the mental 
health officer (form 2) makes the application. Section 26(3) provides that the 
person making an application must personally have seen the patient within the 
period of 14 days ending with the date on which the application is submitted to 
the sheriff for his approval. 



Applications by the mental health officer 

Under section 50, the mental health officer has a duty to make an application 
for admission in respect of a patient within his area if he is satisfied that an 
application ought to be made and that it is necessary or proper that the appli- 
cation should be made by him. But in deciding whether he ought to make the 
application himself, he must have regard to the wishes of the relatives of the 
patient and to any other relevant circumstances; it follows that he should not 
make the application himself if the patient’s nearest relative is willing and able 
to do so instead. 

The mental health officer is not, however, debarred from making an appli- 
cation because the nearest relative or other relatives of the patient object. In 
these circumstances the nearest relative has a right under section 28(2) to 
object when the application goes before the sheriff. Section 26(2) therefore 
requires the mental health officer, where he proposes to make an application, 
to take such steps as are reasonably practicable to inform the nearest relative 
of the patient and to let him know of his right to object. The prescribed form 
of application requires the mental health officer to record whether the nearest 
relative has been consulted and whether he is known to object to the making of 
the application. Every effort must be made to contact the nearest relative and 
find out whether or not he objects to the application being made. If the nearest 
relative is known, but it proves impossible or impracticable to consult him 
before the application is made, the prescribed form requires the reasons for this 
to be recorded. 
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Applications by the nearest relative 

Where the nearest relative, whether on his own initiative or after being 
consulted by the mental health officer, wishes to make an application himself, 
the mental health officer should assist him by supplying the appropriate appli- 
cation form and by giving him any advice necessary to enable him to complete 
it and to obtain the necessary medical recommendations. 



The hospital to which the patient is to be admitted 

Section 26(1) requires that the application is to be addressed to the board of 
management of the hospital to which admission is sought. Normally the 
responsibility for deciding which hospital has appropriate facilities for treating 
the patient’s particular form of mental disorder, and for arranging his admission, 
will rest, as in the case of admission without formality, with the patient’s 
general practitioner and any specialist whom he has called in from the hospital 
service for consultation or who has already seen the patient as an out-patient. 
Before making the application the mental health officer or nearest relative 
should ascertain through these doctors that the hospital to be specified in the 
application is willing to receive the patient. 

Regional Hospital Boards have been asked to see that local health authorities 
and general practitioners have full information about which hospitals they 
should normally look to in seeking to arrange for the admission of patients from 
their locality suffering from various forms of mental disorder, and in particular 
about arrangements for cases of emergency. 



The form of mental disorder from which the patient is suffering 

The prescribed form of application for admission does not require the appli- 
cant to specify the form or forms of mental disorder from which the patient is 
considered to be suffering, that is, whether he is suffering from mental illness or 
mental deficiency. This will be determined by the medical recommendations 
accompanying the application (and which are printed together with the appli- 
cation). No application may be made, however, unless the medical recom- 
mendations agree in specifying at least mental illness or mental deficiency in 
common. 

In addition, the application must comply with the provisions with regard 
to the age limits on the detention of certain classes of patient (see pages 9 to 10). 
Thus, in the case of a patient suffering from mental deficiency who is over the 
age of 21, the application can only be made if both recommendations specify 
that his mental deficiency is such that the patient is incapable of leading an 
independent life or of guarding himself against serious exploitation. In the 
case of a patient suffering from mental illness who is over the age of 21, the 
application can only be made if both the recommendations specify that the 
mental illness is not a persistent disorder manifested only by abnormally 
aggressive or seriously irresponsible conduct. 

In order that the sheriff may be able to see whether the application is a valid 
one, the application must give the patient’s date of birth or presumed date of 
birth. 

It should be noted that the fact that a patient is suffering from mental disorder 
of a class subject to age limits does not rule out the use of the compulsory 
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procedures if he is also suffering from mental disorder of a class not subject to 
age limits. For example, a high grade mental defective over the age of 21, who 
could not be admitted to hospital compulsorily by reason of his mental deficiency 
may nevertheless be subject to compulsory action if he develops a mental 
illness (other than a behaviour disorder only, as described above) of a nature or 
degree to warrant this. 



The medical recommendations 

The provisions of the Act dealing with medical recommendations (sections 
24 and 27) are designed to secure that the decision to invoke the compulsory 
procedure is taken in the light of full knowledge of the patient and his circum- 
stances and as far as possible by those doctors who have been in the past, and 
may be in the future, clinically responsible for him. This involves a number of 
changes in the provisions as to the doctors who may give recommendations, as 
compared with the provisions of the existing Acts dealing with certification. 
The requirements of the new procedure arc designed to bring together a doctor 
with special knowledge of the patient and his background and a doctor with 
special knowledge of the patient’s disorder. Normally the best procedure will 
be for the two recommendations to be given by the two doctors who will in any 
event be concerned with arranging the patient’s admission, that is, his general 
practitioner (or possibly a local authority medical officer, particularly in the 
case of a mental defective who has been receiving care and supervision from the 
local authority) and the hospital specialist who has been called in for consult- 
ation. 



The “ approved ” doctor 

Section 27(b) provides that one of the medical recommendations must be 
given by a doctor approved for the purposes of the section by a Regional 
Hospital Board as having special experience in the diagnosis or treatment of 
mental disorder. Regional Hospital Boards have been asked to prepare, in 
consultation with local health authorities and Executive Councils, lists of 
doctors approved by them for the purposes of this section, and they have been 
asked to circulate copies of the lists to boards of management, local health 
authorities and general practitioners. The lists of “approved" doctors will 
comprise in the main hospital staff, but may also include some local authority 
medical officers and general practitioners who have the necessary special 
experience in the diagnosis and treatment of mental disorder. 

The statutory provisions make no distinction between doctors approved 
primarily for their special experience of mental deficiency and those approved 
primarily for their special experience of mental illness. An “approved” doctor 
who has special experience of one form of mental disorder therefore would not 
be barred from giving a medical recommendation in respect of a patient suffering 
from the other form of mental disorder. Since, however, the requirement as to 
the “approved” doctor is designed to safeguard the patient by ensuring that a 
doctor with specialist knowledge of his mental disorder participates in the 
decision to use the compulsory procedure, every effort should be made to sec 
that the doctor chosen has appropriate special experience of the form of mental 
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disorder from which the patient is suffering. No difficulty is likely to arise 
where the “approved” doctor is a specialist from the hospital to which the 
patient is to be admitted. 



Recommendations by hospital doctors 

As indicated above, the doctor who is to be in charge of the patient’s treat- 
ment in hospital, or another doctor from that hospital, may give one of the 
medical recommendations for the purposes of the application for admission. 
Not only is this permissible; as indicated above, the intention is that it should 
be the normal practice. (This is in contrast to section 4 of the Lunacy (Scotland) 
Act, 1866, which at present prevents the medical superintendent, ordinary 
medical attendant, or assistant medical officer of a hospital from granting a 
certificate of insanity, except an emergency certificate, for the purpose of the 
admission of a patient to the hospital where he is employed.) Section 27(c) of 
the new Act provides, however, that only one of the two medical recommen- 
dations may be given by a doctor on the staff of the hospital to which the 
patient is to be admitted. Moreover, neither recommendation may be given 
by such a doctor if the hospital is a private hospital, or if the patient is to be 
accommodated in the hospital under section 5 of the National Health Service 
(Scotland) Act, 1947, as a paying patient. (This restriction applies only for 
section 5 patients; where the patient is to be accommodated under section 4 of 
the 1947 Act, one medical recommendation can be given by a doctor on the 
staff of the hospital.) 

The other medical recommendation 

Section 27(6) provides that, apart from the recommendation given by the 
“approved” doctor, the other recommendation must be given if practicable by 
the patient's general medical practitioner or by another medical practitioner 
who has previous acquaintance with him. The prescribed form of application 
requires that the reasons must be given if this has not proved practicable. 

Where the patient’s general practitioner is not available to give the recom- 
mendation, this requirement can be fulfilled if the recommendation is given by 
a hospital doctor who had been trcating'the patient as an out-patient at another 
hospital, or as an in-patient on a previous occasion at another hospital. 

Alternatively, where the patient has been receiving care and supervision 
from the local authority, the recommendation might be given by the local 
authority medical officer who has been treating or supervising him. It should 
be noted, however, that section 27(d) provides that not more than one of the 
recommendations may be given by a medical officer in the service of a local 
authority. 

The prescribed form or medical recommendation (form 3) requires any 
doctor giving a recommendation, other than the patient s general practitioner, 
to state the nature and extent of his previous acquaintanceship with the patient, 
if any. 

Examination of the patient separately or together 

The Act and the prescribed form of medical recommendation do not require 
that each doctor must examine the patient “separately from any other medical 
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practitioner” (in contrast to the existing law). As indicated above, the new 
provisions are designed to bring together the doctor with previous knowledge 
of the patient and the doctor with special knowledge of the patient’s disorder, 
and joint examination and consultation between these two doctors before 
deciding whether or not it is necessary to invoke the compulsory procedures 
will ensure that each doctor makes his decision in the light of full knowledge 
both of the patient’s previous history and background and of his mental disorder. 

Nevertheless, the two doctors may examine the patient separately, provided 
that the interval between the two examinations is not more than seven days, 
and the effect of section 27(a) is that they must examine the patient separately 
if the patient or his nearest relative objects to a joint examination. The prescribed 
form of medical recommendation therefore requires each doctor to state 
whether he examined the patient separately or with the other doctor, and in the 
latter case, that the patient or his nearest relative did not object. 



The form of the medical recommendations 



Section 24(2) of the Act sets out the various statements of opinion which 
must be included in the medical recommendations. These are: 

(a) a statement of the form of mental disorder from which the patient is 
suffering, which may be either mental illness or mental deficiency or mav 
be both; 



(b) a statement that the mental disorder requires or is susceptible to medical 
treatment and is of a nature or degree which warrants the patient's 
detention in hospital for that treatment. (“Medical treatment” is defined 
m section 111(1) as including nursing, and care and training under 
medical supervision); and 

(c) a statement that the interests of the health or safety of the patient or the 
protection of other persons cannot be secured otherwise than by detention 
in hospital. 



In addition, so that it may be seen whether the patient falls into the classes 
subject to age limits, the prescribed form requires the doctor to state, in the case 
°{. a P atlent suffering from mental deficiency, whether the patient is incapable 
of leading an independent life or of guarding himself against serious exploitation, 
and, if he is under the age of 21, whether he is likely to be so incapable on 

^l ,ng i hat ag6; , ln tlle c “ e of a P atient suffering from mental illness, 
whether the mental illness is a persistent disorder manifested only by abnormally 
aggressive or seriously irresponsible conduct. 

The grounds on which these statements of opinion are based must also be 
given and should include a full description of the patient’s clinical condition 
and details of the immediate circumstances, including the behaviour of the 
patient, which led to the making of the recommendation. As the two forms of 
menta 1 disorder are not necessarily mutually exclusive, it is possible for either 
ol the medical recommendations to state that the patient is suffering from both 

ZTf- l neS T, and me , ntaI deficienc y- u 'ffess both medical recommendations 
agree in specifying at least one form of mental disorder in common, an appli- 
cation for admission will be of no effect. In addition, in the case of a patient 
over the age of 21, the application can only be made if both medical recom- 

SfnS that h£ ,S SUffering fr ° m me " tal diSOrdCr ° f 
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Ill giving the grounds for statement (c), the doctors must indicate why the 
patient cannot suitably be cared for outside hospital, or be treated as an out- 
patient, or be admitted as an in-patient informally without powers of detention. 
The object of this part of the recommendation is to ensure that the compulsory 
procedure will only be used as a last resort where no other means are available 
to ensure that a patient receives the care or treatment which he needs. 



Other provisions designed to safeguard the patient 

Other provisions contained in section 27 are designed to safeguard the 
patient by ensuring that the decision to use compulsory powers is taken in the 
light of recent knowledge of his mental condition, and that doctors who might 
have a financial or other interest in his admission to hospital declare that 
interest. 

Thus, section 27(a) requires that the medical recommendations must be 
signed on or before the date of the application for admission. Under section 
28(1) the application must be submitted to the sheriff for his approval within 
seven days of the last medical examination, which means that the first medical 
examination cannot have been earlier than fourteen days before the submission 
of the application to the sheriff. As already mentioned, if the doctors giving the 
recommendations examine the patient separately, the interval between the two 
examinations must be not more than seven days. 

In terms of section 27(a) a doctor giving a medical recommendation cannot 
himself make the application. Under section 27(e), the medical recommendations 
must state whether the doctor signing the recommendation is related to the 
patient and any pecuniary interest he may have in the admission of the patient 
to hospital. The prescribed form of medical recommendation provides that the 
statement is to show the degree of relationship to the patient and the extent of 
the financial interest, if any. While doctors who are related to the patient or 
who have a financial interest are not necessarily debarred from giving one of 
the medical recommendations, this requirement will ensure that the sheriff is 
always informed of such circumstances, so that he may have them in mind in 
considering whether to approve the application. 



Approval of the application by the sheriff 

Section 28(1) provides that an application made under the compulsory 
procedure must be submitted to the sheriff within seven days of the last day on 
which the patient was examined for the purposes of the medical recommen- 
dations accompanying the application. 

Section 28(2) provides that the sheriff, in considering the application, may 
make such enquiries and hear such persons as he thinks fit. The persons whom 
he hears may, but need not, include the patient. The sheriff has discretion in 
this respect. (This differs from the present procedure for obtaining a judicial 
order in respect of a defective, under which the sheriff must cite the defective 
to appear, unless cause to the contrary is shown to his satisfaction.) 

Where the patient’s nearest relative objects to an application made by a. 
mental health officer, however, the sheriff is required to afford an opportunity 
of being heard to the relative and to any witnesses whom he may call. Under 
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section 28(3) the sheriff must also give the applicant, and any witnesses the appli- 
cant may care to call, an opportunity of being heard, if he proposes to refuse 
to approve an application. This would enable the applicant to call as witnesses 
the doctors who examined the patient and signed the medical recommendations. 

Under section 28(4) the patient or the applicant have a right to request that 
proceedings be held in private. The sheriff also has the right to conduct pro- 
ceedings in private where he thinks lit. 

Section 28(5) provides that in carrying out these functions the sheriff shall 
have the like jurisdiction and the like powers with regard to the summoning 
and examining of witnesses, the administration of oaths, the awarding of 
expenses and other matters, as if he were acting in the exercise of his civil 
jurisdiction. 



Removal of patients to hospital 

Where an application for admission has been approved by the sheriff, it 
constitutes sufficient authority for the compulsory removal of the patient to 
the hospital named in the application. The hospital and ambulance services 
will be responsible for providing any special transport necessary to convey 
patients subject to the compulsory procedures to hospital, in the same way as 
with ordinary patients. Once the application has been approved, therefore, 
one of the doctors arranging for the patient’s admission (normally the general 
practitioner) should see that any necessary arrangements are made to call in 
the ambulance services. Where an escort is needed on the journey to hospital 
other than simply for companionship, the hospital authorities will be respon- 
sible for providing it, but it is desirable that either the patient’s general practi- 
tioner (or other doctor arranging admission) or the mental health officer should 
also be present to support the ambulance staff and nurse escorts at the point 
when the compulsory procedure is invoked to remove the patient from his 
home. (The mental health officer or other local health authority staff will not 
be responsible, however, for escorting patients on the journey to hospital; the 
practice in the past, whereby in many cases the local health authority assumed 
responsibility for escorting patients either through their authorised officers or 
through their “removal officers”, will not be continued.) 

If sedation of the patient is necessary before he is removed from his home, 
this should be the responsibility of the general practitioner or other doctor 
arranging the admission. Hospital authorities should also see that nurses who 
are instructed to escort patients to hospital are given medical support from the 
hospital medical staff, if this is necessary in addition to support from the 
general practitioner concerned. Where, occasionally, very considerable difficulty 
arises from resistance on the part of the patient or his relatives, it may be 
appropriate exceptionally for the general practitioner or mental health officer 
to seek the co-operation of the police in securing the patient’s removal. 



Admission to the hospital 

In terms of section 29(1), the application for admission must be “forwarded 
to the board of management”, after approval by the sheriff, before it constitutes 
authority for the admission of the patient to the hospital named in the appli- 
cation. Normally the application will be returned after approval to the applicant, 
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and he must either see that the application and medical recommendations reach 
the officer at the hospital responsible for receiving applications before the 
patient is conveyed to hospital, or he must see that those escorting the patient 
to hospital take the admission documents with them and hand them over to the 
hospital officer on arrival. Probably the latter course will usually be found most 
convenient. It is not sufficient for the application and medical recommendations 
to be sent to the hospital after the patient has been admitted. 

The authority to admit the patient to hospital and to detain him there expires 
if the patient is not admitted to the hospital within seven days from the date on 
which the sheriff approved the application. Since the object of the application 
is to obtain essential treatment for the patient, every effort should be made to 
ensure that he is admitted to hospital as soon as possible after the application is 
approved. The approved application constitutes sufficient authority to detain 
the patient overnight in another hospital or other suitable place while conveying 
him to the hospital named in the application. 

The period during which the patient may be detained in hospital (one year 
in the first instance in terms of section 39) dates from the day of his admission, 
and not from the date of the application or the sheriff’s approval. The form of 
application therefore includes a section which should be completed at the 
hospital to show the date of the patient’s admission. 

In terms of section 29(2) a copy of the application for admission and the 
medical recommendations must be sent to the Mental Welfare Commission 
within seven days of the patient’s admission. The form of application therefore 
includes a section in which to record the sending of the copy. 



Escape on the way to hospital 

Section 105 of the Act has the effect that a patient who is being conveyed to a 
hospital in pursuance of an application for admission approved by the sheriff 
is deemed to be in legal custody while being so conveyed, and any person 
authorised to convey him has for that purpose all the powers, authorities, 
protection and privileges of a constable. These rights include the right to use 
force if required to overcome an attempt to escape, or to call for assistance 
from third parties. Any third party giving assistance would be protected. 

In the event of a patient escaping on the way to hospital, section 106 provides 
that he may be retaken by any person in whose custody he was when ho escaped, 
or by any constable or any mental health officer of a local health authority. 

In addition, section 106(4) provides that, notwithstanding that the patient 
has not yet reached the hospital, he is to be treated as if he had already been 
admitted and had therefore already become liable to be detained in the hospital. 
The effect of this is two-fold: 

(а) it adds to those empowered to retake the patient any person who could 
retake him under section 36 if he was absent without leave, that is, any 
officer on the staff of the hospital to which he is being taken, and any 
person authorised in writing by the board of management of that hospital; 
and 

(б) it extends the time limit during which the patient may be retaken to those 
applicable to patients absent without leave, that is, three months from the 
escape if the application shows that the patient is suffering from mental 
deficiency, and twenty-eight days if the application shows that he is suffer- 
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mg from mental illness. The authority to admit the patient to the hospital 
does not in these circumstances expire seven days after the sheriff approved 
the application. 



Emergency admission 

In an emergency it may be impossible to wait for the completion of the full 
compulsory procedure before removing a patient to hospital for urgent treat- 
ment. Section 31 of the Act, therefore, provides an emergency procedure under 
which a patient may be removed to hospital and detained there temporarily on 
the strength of one medical recommendation by any doctor without an accom- 
panying application for admission by the nearest relative or a mental health 
officer. 



Form of the emergency recommendation 

For convenience form A has been printed for emergency recommendations: 
this is, however, not a prescribed form and there is no obligation to use it. 
Any written or typed recommendation will be valid provided that it complies 
with the various requirements set out in section 31 and described below. 

Whatever form an emergency recommendation takes it must include a state- 
ment that by reason of mental disorder it is urgently necessary for the patient 
to be admitted and detained in a hospital in pursuance of an application for 
admission under section 24 of the Act, but that compliance with the normal 
procedure for such an application, before admission of the patient to hospital, 
would involve undesirable delay. It is not necessary to specify in the recom- 
mendation the hospital to which the patient is to be admitted. 

Unlike the medical recommendations accompanying an application for 
admission, it is not necessary for an emergency recommendation to be specific 
about the nature of the patient’s mental disorder. Since, however, the emergency 
procedure is designed for cases in which the full procedure for an application 
for admission will later be set in motion, an emergency recommendation should 
not be used to secure the detention of a patient who clearly could not be the 
subject of an application for admission, that is, a patient who is over 21 and 
whose mental disorder is such that he cannot be admitted to hospital com- 
pulsorily after that age. 



Doctors making the emergency recommendation 
Any doctor may make an emergency recommendation; that is, it is not 
necessary for the doctor to be approved for the purposes of section 27 as having 
special experience in the diagnosis or treatment of mental disorder, or for him 
to be the patient’s general practitioner or to have had previous acquaintance 
with the patient. The doctor making the recommendation must, however, have 
personally examined the patient on the day on which he signs the recom- 
mendation. 
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Consent of relative or mental health officer 

Where practicable, the doctor must also obtain the consent of a relative or of 
a mental health officer (section 31(2)). This consent does not have to be in 
writing, that is, consent might be given orally, for example, over the telephone. 
The emergency recommendation must, however, be accompanied by a written 
statement that such consent has been obtained, or by a written statement of 
the reasons why consent could not be obtained. The printed form A provides 
for this statement to be completed as part of the recommendation by the doctor 
signing the recommendation. 

It should be noted that for the purposes of this section the consent of any 
relative is sufficient (since it may not always be possible in an emergency to 
determine who is the patient’s nearest relative and to obtain his consent). If the 
nearest relative or other relatives are consulted and refuse their consent, the 
emergency recommendation may still be made, but in that case the doctor 
making the recommendation should if practicable obtain the consent of a mental 
health officer. 



Removal to hospital on an emergency recommendation 
An emergency recommendation is sufficient authority to remove the patient 
to any hospital within the period of three days from the date on which the 
recommendation was made. Once the patient reaches hospital, the emergency 
recommendation constitutes authority to detain him there for not more than 
seven days. Boards of management shou'd therefore see that the arrangements 
for receiving such recommendations provide for the responsible officer recording 
the date of the patient’s admission either on the emergency recommendation or 
in a signed statement attached to the recommendation. This is essential to 
establish the duration of the authority to detain the patient. The printed form A 
provides a section for the record of the patient’s admission. (Where a patient 
absents himself without leave while detained on an emergency recommendation, 
the effect of sections 36 and 41 is that, if the patient is taken into custody within 
seven days from the first day of absence, the authority to detain will last for a 
further week from his return— see pages 48 and 49 of this memorandum.) 



Duty to inform the nearest relative 

Section 31(5) requires that on the patient’s admission the board of manage- 
ment, where practicable, must immediately inform the patient’s nearest relative. 
(This applies even where the nearest relative has given his consent to the making 
of the emergency recommendation.) The nearest relative or a mental health 
officer has then to make an application for admission under the full compulsory 
procedure, and the board of management should make it their responsibility 
to see that the normal procedure is set in motion. This responsibility includes 
arranging for the examination of the patient by an approved doctor for the 
purposes of one of the medical recommendations, and providing facilities for 
the general practitioner or other doctor to visit and examine the patient for the 
purpose of the other recommendation. It should be borne in mind that only 
one of the recommendations can be given by a doctor on the staff of the hospital 
in which the patient is to be detained after the approval of the application for 
admission. 

27 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Section 31(5) also requires that, where a patient is admitted to hospital on an 
emergency recommendation, the board of management must where practicable 
inform some responsible person residing with the patient. The intention is to 
ensure that no unnecessary distress is caused to those with whom the patient is 
residing by lack of knowledge of his whereabouts. 

The printed form A includes a section to record the notification to the nearest 
relative and, in appropriate cases, a person residing with the patient, or the 
reasons why such notification has not proved practicable. 



Protection of patients’ property 

Boards of management should keep in mind that where a patient is admitted 
to hospital on an emergency recommendation immediate action may be neces- 
sary to protect his property. Under section 48 of the National Assistance Act, 
1948, as amended by section 91 of the new Act, local authorities (the councils 
of counties, cities and large burghs) have a duty to take steps to prevent loss or 
damage to the property of such a patient, if no other suitable arrangements are 
being made. Where a patient admitted to hospital on an emergency recom- 
mendation appears to have no relative or responsible friend who may be 
expected to take the necessary action, the board of management should therefore 
notify the local authority of the admission if action by them may be necessary 
to protect the patient’s property. 



Detention of patients already in hospital 

Section 32 makes it plain that an application for admission or an emergency 
recommendation may be made notwithstanding that the patient is already in a 
hospital. 

Application for admission 

Where the question of making an application for admission in respect of a 
patient already in hospital arises, the board of management should see that 
either the nearest relative or a mental health officer makes the application. 
They should also arrange for the examination of the patient by an approved 
doctor for the purposes of one medical recommendation, and provide facilities 
for a visiting doctor to examine the patient for the purposes of the other recom- 
mendation. Where the patient is meantime detained on an emergency recom- 
mendation, it will be necessary to carry out the procedure before the period of 
seven days expires. 

Where the patient is already in hospital, the duration of the authority to 
detain the patient (one year in the first instance in terms of section 39) is calcu- 
lated from the day on which the application is received by the board of manage- 
ment after approval by the sheriff, not from the day on which the patient was 
initially admitted to the hospital. The prescribed form of application accordingly 
requires the date on which the application was received to be recorded in these 
cases. 

It may be necessary to make an application for admission in respect of a 
patient already in a hospital other than the hospital to which admission is 
sought. The patient may or may not be detained in the first hospital under an 
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emergency recommendation. In such cases the patient may be conveyed from 
the first hospital to the hospital to which the application relates as soon as the 
application has been approved by the sheriff and sent to the second hospital. 



Emergency recommendation 

As indicated on page 7 of this memorandum, a patient admitted to hospital 
without formality must normally be allowed to discharge himself from the 
hospital if he insists on doing so. In general, where a patient has been persuaded 
to enter hospital on the understanding that he may leave whenever he wishes, it 
is undesirable that the emergency recommendation procedure should be used to 
prevent his departure except in cases of very grave urgency or danger to the 
patient and public. It is generally preferable that the patient should be allowed 
to leave and, if it proves necessary, be readmitted at a later date under the 
normal compulsory procedure to the same or another hospital. 

Where necessary, however, an emergency recommendation can be used to 
secure the detention of a patient who is already in a hospital (whether or not 
the hospital is one in which treatment for mental disorder is normally given for 
compulsorily detained patients). The emergency recommendation should take 
the same form as in the case of a patient who is not yet in hospital, that is, the 
recommendation must state that by reason of mental disorder it is urgently 
necessary for the patient to be admitted to and detained in a hospital in pursuance 
of an application under section 24 of the Act, but that compliance with the 
normal procedure for such an application, before the admission of the patient 
to hospital, would involve undesirable delay. If copies of form A are available, 
that form may be used in the same way as for a patient who is not yet in hospital. 

Where the patient is already in hospital, it is not necessary to obtain the 
consent of a relative or of a mental health officer before making an emergency 
recommendation, since the delay involved in obtaining such consent might 
enable the patient to leave the hospital before the emergency recommendation 
could be made. The board of management must, however, inform the nearest 
relative of the patient in the usual way of the making of the emergency recom- 
mendation; but there is no requirement in this case also to inform a responsible 
person residing with the patient. The board of management should ensure that 
the patient’s nearest relative or a mental health officer sets the normal procedure 
for compulsory admission in motion. 

Where an emergency recommendation is made in the case of a patient who is 
already in hospital, the period of seven days during which the patient may be 
detained dates from the date on which the emergency recommendation was 
made, and not from the day on which the patient was initially admitted to the 
hospital. 



Rectification of applications and recommendations 

Those who sign applications and medical recommendations should take care 
to see that they comply with the requirements of the Act, and those who act on 
the authority of these documents should also take care to see that they are in 
proper form. Otherwise there may be no valid authority for the patient’s 
detention. Section 30 of the Act contains certain provisions under which 
documents which are found to be incorrect, defective or insufficient may be 
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rectified after they have been acted on, and under which patients may continue 
to be detained for a limited period while rectification is sought, so that an error 
which is capable of rectification need not result in an interruption of the patient’s 
treatment. 

Errors or defects in applications or medical recommendations will normally 
be noticed and amended at the stage when the application goes to the sheriff for 
approval. Nevertheless, the board of management should see that arrangements 
are made for all admission documents to be carefully scrutinized as soon as 
the patient has been admitted (or after receipt of the documents in cases where 
the patient is already in hospital when the application is made). Particular care 
should be taken to see that papers authorising emergency detention are in 
order, since these will not have been approved by the sheriff. 

Although copies of the papers (except emergency recommendations) are to go 
to the Mental Welfare Commission, the Commission will not have a duty to 
scrutinize them. This responsibility rests on the hospital authorities. 

The faults which should be looked for fall into three categories: 

(a) those which invalidate the application completely and cannot be rectified; 
(f>) those which may be capable of amendment under section 30(1); and 
(c) those which make a medical recommendation insufficient to warrant the 
detention of the patient, but which may be capable of rectification by the 
substitution of a fresh medical recommendation under section 30(2) or (3). 

Faults which invalidate the application 

Documents cannot be rectified under section 30 unless they are documents 
which can properly be regarded as applications or medical recommendations 
within the meaning of the Act. A document purporting to be an application or 
medical recommendation cannot be regarded as such if it is signed by a person 
who is not empowered under the Act to do so, or if it is not signed at all. The 
first check to be made, therefore, is that each document is signed; that the 
application appears to be signed by the patient’s nearest relative (or person 
exercising the functions of the nearest relative) or by a mental health officer; 
and that each medical recommendation appears to be signed by a medical 
practitioner empowered to do so under section 27. (Unless there is any reason to 
believe that they are inaccurate, officers at the hospital may accept at their 
face value the statements made on the forms — for example, they need not check 
that a doctor who has stated that he is a registered medical practitioner is so 
registered, nor that a person who states that he is the patient’s nearest relative 
is actually so.) 

Another fault which would invalidate the application completely is if the two 
medical recommendations do not conform with the requirement in section 24(3) 
that they must agree in specifying at least one form of mental disorder in 
common. 

If any fault of this sort is discovered in the documents there is no authority 
for the patient’s detention unless steps are taken for a new application to be 
made based on medical recommendations which comply with the Act. (An 
original medical recommendation may still be used in support of a new appli- 
cation provided that it complies with the time limits and the other provisions 
of the Act.) If the patient is already in hospital he may be detained while a new 
application is being prepared, but only if the doctor in charge of his treatment 
recommends his detention under the emergency recommendation procedure. 
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Errors which may be amended under section 30(1) 

Section 30(1) allows an application or medical recommendation which is 
found to be in any respect incorrect or defective to be amended by the person 
by whom it was signed, with the approval of the sheriff, if the error or defect is 
found within 14 days from the date of the patient’s admission to hospital. 
Errors which may be capable of amendment under this section include the 
leaving blank of any spaces in the form which should have been filled in, other 
than the signature (for example, omission of the name of the hospital at the head 
of the application form or omission of dates), or failure to delete one or more 
alternatives in places where only one can be correct. The patient’s Christian 
and surnames should agree in all places where they appear in the application 
and supporting medical recommendations. 

If the officer scrutinizing any document finds any errors of this sort he should 
return the document to the person who signed it, and should inform him that 
the document must be submitted to the sheriff for his prior approval to the 
proposed amendment. If the sheriff approves, the document will be amended 
by the person who signed it (in the presence of the sheriff if the sheriff considers 
this necessary) and returned by him to the hospital. When the amended docu- 
ment is returned to the hospital it should again be scrutinized to make sure 
that it is now in proper form. If the amendment is made within the period of 
21 days starting with the date on which the patient was admitted (or the day 
when the documents were received if the patient was already in hospital when 
the application was made) the documents are deemed to have had effect as 
though originally made as amended. Any amendments made should be notified 
to the Mental Welfare Commission by the hospital authorities. 

Time limits 

Another point which should be checked as soon as the documents are first 
received is whether the time limits mentioned in sections 26(3), 27(a), 28(1) and 
29(1) have been complied with. These time limits are: 

(a) the date on which the applicant last saw the patient must be within the 
period of 14 days ending with the date of the application; 

(i>) the dates of the medical examinations of the patient by the two doctors 
who gave the recommendations ( Not the dates of the recommendations 
themselves) must be the same or not more than seven days apart; 

(c) the dates of signature of both medical recommendations must be not 
later than the date of the application; 

(d) the date on which the application was submitted to the sheriff for his 
approval must be within seven days of the date on which the patient was 
last examined for the purposes of either of the medical recommendations ; 
and 

(e) the patient’s admission to hospital (or the receipt of the documents if the 
patient was already in hospital when the application was made) must take 
place within the period of seven days beginning with the date on which the 
application was approved by the sheriff. 

The time limits which apply to emergency recommendations made under 
section 31 are: 

(a) the recommendation must be signed by the medical practitioner on the 
day on which he examines the patient; and 
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(6) the patient’s admission must take place within the period of three days 
beginning with the date on which the recommendation was made. 

If the dates entered on the application or medical recommendations do not 
conform with these time limits, the persons who signed them should be asked 
whether the dates entered are correct. If they are not correct and the correct 
dates conform with the time limits, the entry on the forms may be amended 
under section 30(1). If the time limits have, in fact, not been complied with, the 
application is invalid unless the error is capable of rectification by the substi- 
tution of one fresh medical recommendation under section 30(3). 



The “ approved ” doctor 

Another point to be checked in all cases is that one of the two medical recom- 
mendations is given by a medical practitioner approved by a Regional Hospital 
Board for the purposes of section 27 of the Act. Each doctor is required to 
state in the medical recommendation whether or not he is so approved. This 
can be checked against the lists circulated by the Regional Hospital Boards. 
If neither recommendation states that the doctor is so approved, but, in fact, 
the lists show that one is, the statement in his recommendation may be amended 
under section 30(1). If neither doctor is approved, but the recommendations 
are otherwise in proper form, a fresh recommendation may be sought under 
section 30(3). 



Medical recommendations which are insufficient to warrant the patient’s detention 

In addition to scrutiny by administrative or clerical officers for errors or 
defects of the sort already described, recommendations in support of an appli- 
cation under section 24 should be scrutinized by a doctor at the hospital to make 
sure that the clinical description of the patient’s mental condition is sufficient 
to support the opinion that the patient is suffering from mental illness or mental 
deficiency of a nature or degree which warrants the patient’s detention in 
hospital. 

The doctor scrutinizing the recommendations should also consider whether 
the reasons entered on the form are sufficient to support the opinion that it 
is necessary in the interests of the patient’s health or safety or for the protection 
of other persons that he should be detained in hospital. 

If a medical recommendation appears to the scrutinizing doctor to be unsatis- 
factory on either of the two points mentioned above, it would then be for the 
responsible medical officer to decide whether the recommendation should be 
regarded as insufficient to warrant the detention of the patient. He will probably 
wish to consult the doctor who made the recommendation before coming to a 
final decision. If he decides that both medical recommendations supporting an 
application are insufficient, the application is invalid. If one recommendation 
is insufficient but the other is satisfactory a further recommendation may be 
sought under section 30(2). This subsection empowers the board of manage- 
ment within 14 days of the patient’s admission (or of the receipt of the appli- 
cation in the case of a patient already in hospital), to give notice in writing (i) to 
the applicant and (ii) to the sheriff that one of the two medical recommendations 
supporting an application is insufficient to warrant the detention of the patient. 
The applicant— especially when not a mental health officer — should be advised 
that he may obtain a fresh recommendation and submit it to the sheriff. At the 
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same time, the doctor who made the recommendation should be informed 
that it has been decided that the recommendation is insufficient, and an explan- 
ation should be given to him if this has not already been done. 

If a fresh medical recommendation is then supplied, and if the sheriff (to 
whom the new recommendation must be submitted) is satisfied that it and the 
recommendation which was not rejected together comply with all the provisions 
of the Act, other than those relating to the time of signature and the interval 
between the medical examinations on which the recommendations arc based, 
the new recommendation may be accepted and acted on as though it had accom- 
panied the application in the first place. The patient may be detained in the 
hospital while the fresh recommendation is sought. If a fresh and satisfactory 
recommendation is not received, the patient may not be further detained unless 
an entirely new application is made. 

A copy of any fresh recommendation that is accepted should be sent to the 
Mental Welfare Commission by the board of management. 

This procedure for obtaining a fresh recommendation may also be used when 
both recommendations are good in themselves but taken together are insufficient, 
for example, when neither recommendation is given by a doctor approved for 
the purposes of section 27, or when the time limits applying to medical exam- 
inations have not been complied with. (Section 30(3) allows this.) In such cases 
either recommendation may be replaced by a fresh one. 

This procedure cannot be used, however, where the reason for the insufficiency 
of the two recommendations is that they do not comply with the requirement 
under section 24(3) that they must agree in specifying at least one form of 
mental disorder in common. If any such case arises, the application is of no 
effect. 



CARE AND TREATMENT OF PATIENTS IN HOSPITAL 
Review of patient’s condition in the fourth week of detention 

Section 29(3) of the Act provides for a special review of a patient’s condition 
during the fourth week following his compulsory admission to hospital. This is 
designed to ensure that compulsory powers are not kept in operation over a 
patient whose insight into his condition is such that he is now prepared to 
remain in hospital as an ordinary informal patient. 



Procedure for review — examination of the patient 
During the fourth week after the patient’s admission (or after the receipt of 
the application for admission where the patient was already in hospital) the 
responsible medical officer must examine the patient or obtain a report on his 
condition from another doctor. The provision for obtaining a report from 
another doctor (who would normally be another doctor on the hospital staff) is 
intended to cover any case where the responsible medical officer is unavoidably 
prevented from carrying out the examination himself. (Thus the procedure at 
this review differs from that laid down by section 39 for the renewal of the 
authority to detain the patient, where a second opinion, in the form of a report 
by another doctor, is necessary in all cases — see page 42 of this memorandum.) 
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A form for use in the review during the fourth week of a patient’s detention 
has not been prescribed by regulations, but for convenience form B has been 
printed for this purpose and should be used wherever possible. Where a doctor 
other than the responsible medical officer examines the patient, he should com- 
plete part II of the form. 



Report to the Mental Welfare Commission and board of management 

Either at his own examination of the patient, or when considering the other 
doctor’s report, the responsible medical officer should have in mind his duty 
under section 43 (see page 51 of this memorandum) to discharge the patient at 
any time from compulsory detention as soon as detention ceases to be necessary 
in the interests of the health or safety of the patient or for the protection of 
other persons, always having regard to the other forms of care which would be 
available to the patient if he were so discharged. If he finds that, while continued 
in-patient treatment is necessary, the patient is now willing to remain as an 
ordinary patient, or that the patient’s condition now warrants his leaving 
hospital, he should make an order for the discharge of the patient. 

Where, however, the responsible medical officer decides that the patient is not 
yet fit for discharge from detention, the Act requires him to inform the Mental 
Welfare Commission and the board of management of the hospital. To fulfil 
this requirement, the responsible medical officer should, as soon as possible 
after his examination of the patient or after his consideration of the report by 
the other doctor, complete part I of form B, and should submit one copy of the 
form to the board of management (which in most cases will mean simply passing 
it to the officer responsible within the hospital for receiving and keeping papers 
on behalf of the board of management) and should ensure that another copy is 
sent to the Mental Welfare Commission. 

The decision whether detention should continue rests with the responsible 
medical officer, who may, therefore, indicate in his report in part I of form B that 
the patient should continue to be liable to be detained, even if the accompanying 
report in part II shows that the other doctor considered that the patient should 
be discharged. Where, however, both doctors agree that detention should be 
continued, the responsible medical officer need not repeat in part I the reasons 
for continuing detention already given in the other doctor’s report in part II. 



Information to be given to the patient and his nearest relative 
The Act also requires the responsible medical officer to inform the patient’s 
nearest relative if he does not discharge the patient. Since form B may contain 
clinical details which it would not be appropriate for the nearest relative to 
receive, the nearest relative should not normally be given a copy of the form but 
should instead be informed of the substance of the responsible medical officer’s 
decision in an appropriate way. Boards of management may also wish to take 
this opportunity to give the nearest relative some information about his rights 
and leaflet HI has been prepared to serve both purposes. Use of this leaflet (as of 
all the other leaflets) is discretionary and boards of management may instead 
prefer to arrange for individual letters to be sent to the patients’ nearest relatives, 
but whatever practice they adopt, they are asked to see that the nearest relative 
of every patient admitted under the compulsory procedure is given the infor- 
mation contained in the leaflet about the nearest relative’s right of discharge 
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and the functions of the Mental Welfare Commission, as well as the information 
required by the Act about the outcome of the review during the fourth week. 

It is important also that patients themselves should be given full information 
about their rights. There is no statutory obligation to inform a patient of the 
outcome of the review during the fourth week, but it is suggested that leaflet H2 
should be given to each patient over the age of 16 either on admission or after 
the review during the fourth week, and to other patients on reaching the age of 
16, unless in any particular case the responsible medical officer considers that it 
would be preferable to inform the patient orally or that the patient is quite 
incapable of understanding the information. 

It is essential that the leaflets should not be the only communication which 
the patient or his nearest relative receives from the hospital on the patient’s 
admission. The leaflets are of necessity concerned largely with rights of discharge 
and other provisions written into the Act to safeguard the patient’s liberty. 
To counterbalance this necessary emphasis on discharge, the responsible medical 
officer will no doubt wish, as appropriate, to impress on the nearest relative 
the desirability of the patient’s remaining in hospital to complete his treatment, 
and it is suggested that the leaflet might be enclosed with the brochure or other 
information which is normally given to newly admitted patients and their 
relatives about hospital facilities, visiting hours, etc. 



Leave of absence from hospital 

Patients who are liable to he detained in hospital under the Act may be 
granted leave of absence by the responsible medical officer in accordance with 
section 35 of the Act. 



Leave of absence for specified occasions or short periods 

Leave of absence may be granted under the section for specific occasions or 
for short periods after which the patient is expected to return to the hospital. 
The responsible medical officer may thus, for example, allow a patient to visit 
family or friends for holidays or shorter periods, or to go out of the hospital 
daily to shop or to work. 



Leave of absence for longer periods 

The section places a limit of six months on any one period of leave of absence. 
Where a patient has been granted leave of absence for a period of six months 
or less, the leave may, however, be extended for further periods of up to six 
months at a time. It is not necessary for the patient to return to the hospital at 
the end of each period of six months: the leave of absence may be extended 
before the previous period has expired and while the patient is away from the 
hospital. 

The Act places no limit on the number of occasions on which the leave of 
absence granted to a patient may be extended. In general, however, it is suggested 
that, as at present, mentally ill patients should not be kept on leave of absence 
for more than a year. Towards the end of a year’s trial in the community, if it 
is still not clear that the patient has recovered to an extent that would justify 
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discharge from compulsory powers, the responsible medical officer should 
consider whether the patient should be transferred to guardianship under the 
procedure set out in section 37 of the Act and described on page 58 of this 
memorandum. 

Doctors in charge of mentally defective patients may, as at present, wish to 
give such patients a longer period of trial in the community than one year 
before either discharging them from compulsory powers altogether or trans- 
ferring them to guardianship. On every occasion when the leave of absence is 
due to expire, however, the responsible medical officer should consider before 
renewal whether continuation of liability to detention in hospital is still neces- 
sary, or whether informal supervision would now be sufficient, and, if compulsory 
powers are judged to be necessary for some time, but recall to hospital is 
not necessary, whether transfer to guardianship would now be appropriate. 

So long as a patient is still liable to be detained in hospital, the responsible 
medical officer remains responsible for his care and treatment, and must see 
that appropriate arrangements are made for his supervision while absent on 
leave. As with any other patient who may need aftercare on leaving hospital, 
the responsible medical officer should wherever practicable consult the patient’s 
general practitioner about the proposed aftercare arrangements, and should 
ensure that the general practitioner knows that the patient is on leave of absence 
and is not yet considered lit for full discharge. The local authority aftercare 
services may also be of particular value where patients are on leave of absence, 
and the responsible medical officer should seek the help and co-operation of 
the local health authority wherever this seems appropriate. 

The responsible medical officer may impose conditions on the grant of leave 
of absence : he may, for example, require the patient to live in a specified place 
under the care of a specified person, or may require the patient to accept visits 
from hospital or local authority doctors or social workers, or to attend at a day 
hospital or out-patient clinic. 



Recall from leave of absence 

If leave of absence is granted for a specified period and is not renewed, the 
patient should be given to understand that he will be expected to return to the 
hospital at the end of the period without a notice of recall. For patients on 
longer periods of absence, however, some timeous reminder is desirable. If a 
patient does not return, he may be taken into custody and returned to the 
hospital in terms of section 36. 

In terms of section 35(5), the responsible medical officer may also recall a 
patient specially before the end of the period for which the patient was originally 
granted leave, if he considers that it is necessary to do so in the interests of the 
health or safety of the patient or for the protection of other persons. The recall 
must be by notice in writing to the patient or to the person who is for the time 
being in charge of him. To fulfil this requirement, a letter of recall revoking the 
leave of absence must be sent to the patient or to the person in charge of him. 
(In terms of section 36 the patient would then be liable to be taken into custody 
and returned to the hospital if he did not obey the request.) Alternatively, if a 
hospital officer is sent to bring the patient back, such a letter must be delivered 
by him to the patient or the person in charge of him, as appropriate. 

Section 35(6) provides that a patient may not be recalled after he has ceased 
to be liable to be detained under Part IV of the Act. Where by reason of section 
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39 the authority for the detention of a patient expires at a date before the 
period for which the patient was granted leave of absence has come to an end, 
the patient is under no obligation to return at the end of the leave and may no 
longer be recalled. (The authority for the detention of the patient may, however, 
be renewed under section 39 while the patient is absent on leave.) 

Notification to the Mental Welfare Commission 

Section 35(4) places a duty on the responsible medical officer to inform the 
Mental Welfare Commission if he grants a patient a period of leave of absence 
or extension of leave of absence which exceeds 28 days. The Mental Welfare 
Commission are also to be given the address at which the patient is living and 
are to be informed when the patient returns to the hospital. The purpose of 
these arrangements is to enable the Commission to carry out their statutory 
duty to visit patients. It is not necessary for the Commission to be informed of a 
patient’s departure or return when the leave of absence is for 28 days or less. 

Form D may be used to notify the Commission when a patient is granted 
leave of absence or returns from leave of absence. It is unnecessary for the 
responsible medical officer to sign the notifications himself, provided that 
arrangements are made within the hospital for the notifications to be sent on 
his behalf The notifications should be sent to the Commission promptly, and, 
in terms of the Act, at the latest within 14 days of the granting of the leave or 
return, as the case may be. 



Leave of absence in custody 

Under section 35(3), if the responsible medical officer considers that it is 
necessary in the interests of the patient or for the protection of other persons, 
he may direct that the patient is to remain in custody while he is absent on 
leave. Where such a direction is given, the patient may be kept in the custody 
of any officer on the staff of the hospital, or of any other person authorised in 
writing by the board of management. This makes it possible to allow patients 
out under escort, for example, on compassionate grounds, when they could 

not otherwise properly be allowed out of hospital. 

Section 105 of the Act has the effect that a patient who is allowed out under 
escort in this way is deemed to be in legal custody, and any person authorised 
to escort him has for that purpose all the powers, authorities, protection and 
privileges of a constable. These rights include the right to use force if required 
to overcome an attempt to escape, or to call on third parties for assistance. In 
the event of the patient escaping from custody, section 106 provides that he 
may be retaken by the person who was in charge of him when he escaped, by 
any constable, by any mental health officer of a local health authority, or by 
any other person who could, under section 36, retake a patient absent without 
leave, that is, any officer on the staff of the hospital, or any person authorised 
in writing by the board of management. 



Absence without leave 

Section 36 provides powers to take into custody, and to return to the hospital 
in which they are liable to be detained, (a) a patient who absents himself from 
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the hospital without leave, and (6) a patient who fails to return to the hospital at 
the end of a period of leave of absence or when he is recalled from leave of 
absence. The section also provides power to take into custody a patient who 
absents himself without permission from any place where he is required to 
reside in accordance with conditions imposed when leave of absence is granted, 
and to return him either to the hospital or to that place. 



Time limits on the retaking of escaped patients 

Section 36(3) restricts the periods within which the taking into custody of 
patients who are absent without leave is permissible. After the appropriate 
period has expired a patient ceases to be liable to be detained in the hospital 
and the power to retake him lapses. (These time limits do not, however, apply 
in the case of patients admitted to hospital under Part V of the Act who are 
subject to special restrictions on discharge. This is dealt with in the separate 
memorandum on Part V.) 

The periods date from the first day of absence without leave and their duration 
is as follows : 

(1) for a patient who is liable to be detained under an emergency recom- 
mendation, seven days; 

(2) for a patient who is liable to be detained because he is suffering from 
mental deficiency, three months ; and 

(3) for any other patient (that is, those who are liable to be detained by 
reason of suffering from mental illness) twenty-eight days. 

If a patient is suffering from both mental illness and mental deficiency and is 
properly detainable on either ground, the longer period of three months will be 
applicable. But where, for example, a patient suffering from mental deficiency 
which is not such as to warrant compulsory detention has been admitted to 
hospital and detained there for treatment for mental illness, the twenty-eight 
day limit and not the longer period would apply. 

Where a patient is absent without leave when the authority to detain him 
expires or is about to expire, so that the normal procedure for the renewal 
of detention cannot be given effect, the authority for detention is extended by 
virtue of section 41 until the patient is taken into custody or until the end of the 
period during which he may be taken. (See pages 48 to 49 of this memorandum.) 



Persons empowered to take patients into custody 

The persons authorised by section 36 to take into custody and bring back 
patients who are absent without leave are : 

(a) any officer on the staff of the hospital in which the patient was detained; 

( b ) any person authorised in writing by the board of management of the 
hospital: it should be noted that written authority by the board of 
management is only necessary if the person in question is not on the staff 
of the hospital; 

(c) any mental health officer, that is, any officer of a local health authority 
appointed to act as mental health officer for the purposes of the Act; and 

(d) any constable. 
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A person so authorised may arrange for the detention of the patient tempor- 
arily (for example, overnight) in another hospital or other suitable place if it is 
impossible to convey him immediately back to the hospital in which he is liable 
to be detained. 

Taking into custody of patients outside Scotland 

The effect of section 83 of the Act is that a patient who is absent without 
leave from a hospital in Scotland may be taken into custody in, and returned to 
Scotland from, any other part of the United Kingdom, the Channel Islands or 
the Isle of Man, by any person who would be so authorised in Scotland, that is, 
by any of the persons set out in (a) to (cl) above. For this purpose, an officer of 
the police of the country in which the patient is found has the same authority 
as a constable within Scotland. In addition, in England and Wales a mental 
welfare officer (that is, an officer of an English local health authority appointed 
to act for the purposes of the English Mental Health Act, 1959) and, in Northern 
Ireland, a welfare officer within the meaning of the Mental Health Act (Northern 
Ireland), 1961, may take a Scottish patient into custody in the same way as a 
mental health officer within Scotland. No warrant or other written author- 
isation is necessary, except the written authorisation by the board of manage- 
ment where ( b ) above applies. 

It should be noted that section 83 does not authorise the taking into custody 
of a patient outside Scotland if the period during which he might have been so 
taken within Scotland has expired. 

These provisions replace, so far as the taking into custody in England and 
Wales of patients from Scotland is concerned, the provisions of section 91 of 
the Mental Health Act, 1959, which came into operation on 1st November, 
1960, and were described in S.IT.M. 60/77 and D.H.S. Circular 76/1960. So far as 
mental patients from Scotland in Northern Ireland are concerned, the new 
provisions replace the more complicated procedure of section 87 of the Lunacy 
Act, 1890. 

The Act also amends the provisions for the taking into custody in Scotland 
of patients who escape from England and Wales or Northern Ireland. These 
provisions will be described in the memorandum on the Miscellaneous Pro- 
visions of the Act. 

Notification to the Mental Welfare Commission 

The Mental Welfare Commission should be informed on form G when the 
authority for a patient’s detention has expired because he has not been taken 
into custody within the period appropriate in his case. 



Correspondence of .patients 

Section 34 of the Act describes the circumstances in which postal packets to 
or from patients detained in hospital may be withheld from the patient or from 
the other persons to whom they are addressed. They must not be withheld in 
any other circumstances (section 34(4)). 

The term “postal packet” includes letters, postcards, newspapers, packets 
and parcels which might be sent by post, even if in fact they are delivered or 
sent by hand; it also includes telegrams. 
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Incoming correspondence 

An incoming postal packet addressed to a patient detained in hospital may 
be withheld from the patient only if the responsible medical officer is of the 
opinion that the receipt of the packet would interfere with the patient’s treat- 
ment or cause him unnecessary distress (section 34 (1)). 

This power should be used very sparingly. Its use should be confined to those 
cases in which the responsible medical officer has reason to think that the 
patient may be upset by correspondence. Even in such cases, after some exper- 
ience, it should only be necessary to examine letters from persons whose previous 
letters have upset, or have been thought likely to upset, the patient. It should 
not be necessary to read all correspondence addressed to the patient. 

Any postal packet withheld from a patient must be returned to the sender, 
if known, and the sender must be given an explanation, either oral or in writing, 
of the reasons for withholding the packet. 



Outgoing correspondence 

Under section 34(2) any letter written by a patient detained in hospital (or 
any other postal packet addressed by him) may be withheld from the Post 
Office: 

(a) if the person to whom it is addressed has given notice in writing to the 
board of management or to the responsible medical officer asking that the 
patient’s letters to him should be withheld; or 

(ft) if the responsible medical officer thinks that the letter would be unreason- 
ably offensive to the addressee, or that it would be likely to prejudice 
the interests of the patient (for example, if it contains false confessions or 
damaging disclosures about the patient’s past which he would not 
normally wish to reveal) or that it is defamatory of a person. A letter 
cannot, however, be withheld merely because it is defamatory of a person 
on the staff of the hospital: this exception is to avoid any possibility that a 
patient’s complaint about his treatment in the hospital might be sup- 
pressed. 

The responsible medical officer may not, however, open or examine any 
letter or other postal packet addressed by a patient unless he is of the opinion 
that the mental disorder from which the patient is suffering is likely to lead him 
to send offensive, defamatory or damaging communications (section 34(3)). 
No patient’s outgoing letters should therefore be opened and read unless there 
are special reasons for doing so, within the terms of the section, in his case. 



Persons from whom letters may not be withheld 

Whatever their contents, postal packets may not in any circumstances be 
withheld if they are addressed to any of the following persons or classes of 
persons (the proviso to section 34(2)): 

(i) the nearest relative of the patient; 

(ii) the Secretary of State; 

(iii) the Lord Advocate; 

(iv) any Member of Parliament; 
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(v) the Mental Welfare Commission or any commissioner of the Commis- 
sion; 

(vi) any sheriff or sheriff clerk; and 

(vii) the board of management of the hospital. 

It follows that such packets should not be opened in any circumstances. 

It also follows that it is not open to any of the persons listed above to request 
the responsible medical officer or the board of management, in terms of section 
34(2 )(o), to withhold letters addressed to them by the patient. This may, for 
example, have to be explained to the nearest relative of the patient if he com- 
plains that the patient is addressing offensive letters to him. 

The section also gives the Secretary of State power to make regulations to 
add other persons or classes of persons to those front whom letters may not be 
withheld. No such regulations are at present proposed. 



Correspondence of patients not subject to detention 

In terms of section 102, these provisions apply also to patients admitted to 
hospital for treatment for mental disorder in the ordinary way without formality. 
Since the term “responsible medical officer” has no meaning in relation to 
patients not detained in hospital, the power to decide whether to withhold 
correspondence in such cases is given to the doctor in charge of the patient’s 
treatment. 

The provisions of this section do not, however, apply to patients who receive 
some psychiatric treatment while in hospital but who were admitted primarily 
for other forms of treatment. 



CONTINUATION OF THE AUTHORITY FOR DETENTION 
Renewal of authority for detention 
In terms of section 39, the authority for a patient’s detention in hospital 
remains in force, if he is not previously discharged from compulsory powers, 
for one year from the date of his admission to hospital. It may then be renewed, 
if the procedure set out in the section is followed, for a further period of one 
year, and thereafter for further periods of two years at a time. 



Test for continuing the authority for detention 

The test for continuing the authority for a patient’s detention is whether, in 
the opinion of the responsible medical officer, the power to detain— not merely 
the patient’s remaining in hospital — is still necessary in the interests of the health 
or safety of the patient or for the protection of other persons. This test is 
similar to, but less stringent than, the third of the statements required under 
section 24(2) in the medical recommendations made for the purposes of the 
initial detention— the statement that the interests of the health or safety of the 
patient or the protection of other persons cannot be secured otherwise than by 
detention in hospital. It follows from this difference in wording that the respon- 
sible medical officer may, if the conditions laid down in section 39 are met, 
renew the authority for the detention of a patient whose condition has improved 
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to the extent that, if he were free from compulsory powers, it would not immed- 
iately be essential to take steps to secure his admission to hospital and his 
detention there. 

In deciding whether it is necessary to renew the authority for a patient’s 
detention, however, the responsible medical officer must bear in mind, as at all 
times during the period of detention, the possibility that the patient, even if 
not yet fit to leave hospital, might be discharged from compulsory powers and 
continue to receive treatment as an informal patient. The prescribed form for 
the responsible medical officer’s report renewing the authority for detention 
requires him to state why this, or other methods of care or treatment, are not 
appropriate. 

Section 43(2) also places on the responsible medical officer a duty to discharge 
the patient from compulsory powers at any time if he is satisfied that the patient 
is no longer suffering from mental disorder, or that, having regard to the care or 
supervision which would be available for him if lie were so discharged, it is not 
necessary in the interests of his health or safety or for the protection of other 
persons that he should continue to be detained. 



Procedure for renewal — the report by the second doctor 

Under section 39(2) the responsible medical officer must, within the period 
of two months before the authority for the detention of a patient is due to expire, 
obtain from another doctor a report in prescribed form 8 on the condition of 
the patient. (Unless he is prepared to discharge the patient from detention at 
once, the responsible medical officer should obtain this report even if he is fairly 
certain that the condition of the patient is such that continuation of detention 
beyond the current period will not be justified.) 

The second doctor who is asked to make the report may normally be another 
doctor on the staff of the hospital, preferably, though not necessarily, of respon- 
sible medical officer standing. Where a second doctor of sufficient experience is 
not available in the hospital, or in cases which present such difficulty that an 
outside opinion seems desirable, a doctor from another hospital may be 
requested to examine the patient and report. 

The prescribed form 8 requires the second doctor to state whether in his 
opinion it is necessary in the interests of the patient’s health or safety or for the 
protection of other persons that the detention should be continued, and requires 
him to give his reason for that opinion including a full clinical description of the 
patient’s mental condition. The second doctor, like the responsible medical 
officer, should also consider whether other methods of care or treatment, 
including further treatment in hospital as an informal patient, would now be 
appropriate. 



Report by the responsible medical officer 

Once the responsible medical officer has received the report by the second 
doctor, he must himself assess the need for the patient’s detention to be con- 
tinued. If he decides that the power to detain is still necessary, he must make a 
report to that effect on prescribed form 7 (printed together with prescribed 
form 8). This requires him to give his reasons why the patient cannot suitably 
be discharged from liability to detention. The responsible medical officer must 
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give one copy of his report to the board of management and send one to the 
Mental Welfare Commission. In each case the second part of the document 
(form 8) giving the report by the second doctor must be completed. 

The furnishing of the report by the responsible medical officer to the board 
of management and the Mental Welfare Commission has the effect of renewing 
the authority for whichever period is appropriate in the individual case, that is, 
for a further year if the patient has been detained in hospital for one year 
previously, and for a further two years if the patient has already been detained 
in hospital for a longer period. The procedure must be completed and the 
report furnished within the period of two months before the day on which the 
authority is due to expire. Otherwise the authority will expire on that day in 
default of renewal. 

It should be noted that the responsible medical officer may decide that: 
further detention is necessary and make his report in that sense, even if the 
report by the second doctor shows that that doctor had come to the conclusion 
that the continuation of detention was not necessary. The report by the respon- 
sible medical officer will have the effect of renewing the authority for detention 
despite the second doctor’s opinion. The board of management may wish, 
however, to make special arrangements for considering any case in which the 
reports show a difference of opinion of this kind: the Mental Welfare Com- 
mission may also wish to examine such cases specially. 

Similarly, a report by the second doctor showing that lie considers further 
detention is necessary will have no effect on the duration of the authority to 
detain the patient if the responsible medical officer himself does not subse- 
quently report in this sense. 



Consideration by the hoard of management 

In the majority of cases, it should only be necessary for the responsible 
medical officer to hand his report renewing the authority to detain a patient to 
the officer responsible in accordance with the arrangements made by the board 
of management for receiving documents relating to compulsory detention. 
As indicated above, however, the board of management may wish to make 
special arrangements, where the responsible medical officer has renewed the 
authority contrary to the opinion of the second doctor, for consideration by the 
board or by the small committee of their members who have been given respon- 
sibility for considering the exercise of the power of discharge, as suggested on 
pages 16 to 17 of this memorandum. 

Wherever possible such special consideration by the board of management 
should take place before the date on which the authority expires and is renewed, 
so that they may decide before that date whether or not to exercise their power 
of discharge. The report by the responsible medical officer itself effects the 
renewal, however, and the renewal is effective even if the consideration by the 
board of management is delayed beyond the renewal date. 

The prescribed form as printed for use includes a section for recording the 
receipt of the report by the board of management. 



Notification to the patient and his nearest relative 

The board of management, unless they have decided to discharge the patient, 
must notify the patient and his nearest relative of the furnishing of the report 
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and renewal of the authority (section 39(6)). Under section 39(7), if the patient 
is sixteen years or over, he has a right to appeal to the sheriff to order his 
discharge and he must be informed of this right also (section 51(1)). 

Leaflet H3 has been prepared for the purpose of notifying the nearest relative 
of the renewal of the authority. Leaflet H4 may be used to notify the patient 
both of the renewal of the authority and of his right to appeal. It should be 
noted that the right to appeal may be exercised, in terms of section 39(7), once 
only at any time within the period for which the authority is renewed, that is, 
at any time during the following year or two years, as the case may be. 

The terms of the Act require that the patient must be notified of the renewal 
even if he is under sixteen and has no right of appeal. Leaflet H4, with the 
paragraph on the right of appeal deleted, could be used for this purpose, but the 
responsible medical officer will probably prefer to tell the patient orally on some 
suitable occasion: a simple statement that the doctor has decided that the 
patient must remain in hospital for a further period will be sufficient to fulfil 
the terms of the Act. 

The printed form includes a section for recording the notifications of the 
receipt of the report and of the right of appeal to the patient and his nearest 
relative. 



Renewal of authority when the patient is on leave of absence or absent without leave 

The procedure for renewal of authority may be carried out when the patient 
is away from the hospital on leave of absence. In such cases the responsible 
medical officer may ask the patient’s general practitioner or any other doctor 
who has been assisting in the patient’s care and supervision while in the com- 
munity to examine the patient and prepare the necessary report on form 8. 
Alternatively, the patient may be asked to attend at the hospital or at another 
hospital as an out-patient for examination by a hospital doctor. 

In general, however,, whenever the question arises of renewing the authority 
for detention of a patient who is already away on long-term leave of absence, 
the responsible medical officer should consider particularly carefully whether 
the patient is not now fit for discharge from compulsory powers, with further 
care and treatment on an informal basis if necessary. Alternatively, if discharge 
from compulsory powers is not justified, the responsible medical officer should 
consider whether transfer to guardianship would be preferable to continuing 
the liability to detention in hospital. (Transfer to guardianship — see the section 
on transfers on pages 58 to 60 below — does not, however, affect the duration of 
the authority for the patient’s detention or guardianship. That is, the transfer to 
guardianship must either be effected before the day on which the authority 
expires, and the authority must then be renewed before that date under the 
procedure appropriate to guardianship cases, or the authority must be renewed 
under the procedure appropriate for hospital patients and the transfer to 
guardianship effected after the renewal date.) 

Section 41 makes special provision for patients who are absent without leave 
on the day or just before the day when the authority to detain them expires, 
and who, for this reason, cannot be examined for the purposes of renewing the 
authority (see pages 48 to 49 below). 
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Lapse of authority to detain a patient 

Where the authority to detain a patient is not renewed and the patient ceases 
to be liable to be detained in hospital, the Mental Welfare Commission should 
be informed on form G. This applies whether or not the patient remains in the 
hospital as an informal patient. 

The nearest relative should also be informed, whether or not the patient 
remains in hospital as an informal patient. The necessary information should 
also be given to the patient’s general practitioner. 



The special review at the age of 25 

As explained on pages 9 to 10 of this memorandum, section 23 of the Act 
places certain age limits on the use of compulsory powers in respect of patients 
suffering from certain types of mental disorder. The patients to whom the age 
limits apply are: 

(a) mental defectives who are capable of living an independent life and of 
guarding themselves against serious exploitation; and 

(b) persons suffering from a mental illness which is a persistent disorder 
manifested only by abnormally aggressive or seriously irresponsible 
conduct. 

A patient in either of these classes may not be admitted to hospital com- 
pulsorily after he reaches the age of 21. If he is admitted to hospital compulsorily 
before that age, he must cease to be detained at the age of 25 unless he is con- 
sidered likely to act in a manner dangerous to himself or others. (This does not 
mean that such patients may not be admitted to hospital or remain in hospital 
as informal patients.) 

Section 40 sets out the procedure to be followed when certain patients liable 
to be detained in hospital approach the age of 25 to decide whether or not they 
fall into the classes of patients who cannot be subject to compulsory powers 
after that age. 

The provisions of this section do not, however, apply to patients admitted to 
hospital under Part V of the Act: the age limits, and therefore the need for a 
special review at the age of 25, do not apply in their case. This is dealt with in the 
separate memorandum on Part V. 

In addition, the provisions of section 40 do not apply to patients who are 
already detained in hospital when the Act comes into operation, that is, on 
1st June, 1962, and who continue to be detained there until they reach the age 
of 25. Slightly different considerations apply to these patients : these are explained 
in the separate memorandum on the Transitional Provisions of the Act. 



Patients whose cases must be reviewed 

It is not necessary to carry out the special review in the case of all compulsorily 
detained patients who reach the age of 25. The responsible medical officer 
must carry out the procedure only in the case of: 

A. patients suffering from mental deficiency whose last compulsory admission 
to hospital took place before the age of 21 ; and 
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B. patients suffering from a mental illness which is a persistent disorder 
manifested only by abnormally aggressive or seriously irresponsible 
conduct. 

It is not necessary to carry out the review in the case of patients suffering 
from mental deficiency who were admitted to hospital compulsorily after 
reaching the age of 21. Such patients must by definition fall into the class of 
patients who can be subject to compulsory action at any age; that is, their 
mental deficiency must be such that they are incapable of leading an independent 
life. 

It is also unnecessary to review those patients in whose case the medical 
recommendations accompanying the original application and the subsequent 
reports by the responsible medical officer show that they are detained because 
they are suffering from a mental illness which is not a behaviour disorder only. 
These patients also fall into the class of patients who may be subject to com- 
pulsory action at any age. If there is any doubt, however, in any particular case 
as to whether the mental illness from which a patient is suffering is or is not a 
behaviour disorder only, the special review should be carried out. 



Tests for continuing the authority for detention 

The object of the special review is to discover whether a patient falls into one 
of the classes of patients who are subject to age limits. The tests to be applied at 
the special review are therefore different from those to be applied at the reviews 
before the renewal of authority for detention at the ordinary yearly or two 
yearly intervals. 

Authority to detain a patient can only be continued after the special review 
if the responsible medical officer reports in one of the following senses : 

(1) that the patient’s mental deficiency is such that he is incapable of leading 
an independent life; 

(2) that his mental illness is not a behaviour disorder only: 

(in eithei case the patient is not in the classes subject to the age limit); 

(3) that the patient would be likely to act in a manner dangerous to himself 
or others if he ceased to be subject to compulsory powers. (In this case 
the age limit does not apply.) 



Procedure for review — report by second doctor 

Although the questions to be considered at the special review before a patient 
reaches the age of 25 are different from the test to be applied at the renewal of 
the authority for detention at the ordinary yearly or two yearly intervals, the 
procedure to be followed is very similar. Within the period of two months 
before a patient in one of the groups subject to special review reaches the age 
of 25, the responsible medical officer must obtain a report in prescribed form 12 
from another doctor. This second doctor may be another doctor on the staff 
of the hospital, a doctor from another hospital, or, if the patient is already on 
leave of absence, the general practitioner or local authority doctor. 

The prescribed form requires the doctor to state whether he considers that 
the patient should continue to be subject to compulsory powers after the age of 
25, and, if so, whether his reason for this is that the patient is suffering from a 
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mental disorder of a type not subject to age limits or that the patient would be 
dangerous if discharged. The doctor must also give his reasons for this opinion, 
including a full clinical description of the patient’s condition. 



Report by the responsible medical officer 

Once the responsible medical officer has received the report by the second 
doctor, he must himself decide whether the patient’s detention should be 
continued. If he decides that the patient should continue to be detained on the 
grounds that he does not fall into the classes subject to age limits or that he 
would be dangerous if discharged, he must make a report to that effect in 
prescribed form 11 (printed with prescribed form 12) and furnish a copy of the 
report (in each case form 12, the second part of the document, must be com- 
pleted) to the board of management and the Mental Welfare Commission. 

The furnishing of the report has the effect of continuing the authority for the 
detention of the patient beyond the age of 25. It does not affect in any other way 
the period for which the authority remains in force. The authority will still have 
to be renewed under section 39 before the expiry of the period of detention 
authorised by the last renewal, unless the patient is later considered fit for 
discharge. 

The special review procedure should be carried out and the report furnished 
within the period of two months ending on the patient’s twenty-fifth birthday, 
otherwise the authority will expire on that day. 



Consideration by the board of management 
As with renewal of the authority at the ordinary intervals under section 39, 
the responsible medical officer may report that he considers detention should be 
continued even if the second doctor has come to the conclusion that it should 
not. Boards of management may, however, wish to give special consideration 
to any such cases. In these or any other cases in which the board of management, 
or the committee of their members appointed to consider discharge, decide to 
give consideration to the responsible medical officer’s report, they should 
endeavour to complete this consideration before the patient’s twenty-fifth 
birthday. 



Notification to the patient and his nearest relative 
The Act requires the board of management, unless they have decided to 
discharge the patient, to notify the patient and his nearest relative of the 
furnishing of the report (section 40(3)). Both the patient and his nearest relative 
have a right to appeal to the sheriff to order the patient’s discharge, and they 
must be told of this right also. The appeal must be made within the period of 
28 days beginning with the patient’s twenty-fifth birthday. 

Leaflet H5 may be used to inform the nearest relative, and leaflet H6 to 
inform the patient. The printed form of report includes sections for recording 
the receipt of the report by the board of management, and the notification of 
the receipt and of the right of appeal to the patient and his nearest relative. 
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Patients whose detention is not continued 

Where the authority to detain a patient is not continued after his twenty-fifth 
birthday the Mental Welfare Commission should be informed on form G. The 
patient’s nearest relative and his general practitioner should also be informed. 

The end of the power to detain a patient does not of course mean that he 
must leave the hospital ; he may remain as an informal patient if he still requires 
medical treatment and is willing to receive it. Where a patient is clearly not 
going to wish to remain in hospital after the age of 25, however, and his mental 
disorder is of a class which cannot justify detention after that age, the respon- 
sible medical officer should, wherever practicable, arrange well in advance of 
the twenty-fifth birthday for a period on long-term leave of absence under 
supervision to ensure that as far as possible the patient becomes adjusted to life 
in the community again before all compulsory powers over him cease. The end 
of the compulsory powers should not be allowed to mean a complete transition 
from the hospital world to community life too sudden for the patient to cope 
with satisfactorily. 

The special review may be carried out while the patient is on leave of absence; 
and must be carried out, unless the patient is instead discharged, at least to the 
extent of obtaining the report by the second doctor, even if the responsible 
medical officer is fairly certain that it will not be possible to continue the 
patient’s detention after the age of 25. 



Patients who are absent without leave when the authority 
TO DETAIN them is due to expire 

Section 41 makes special provision to cover cases in which a patient is absent 
without leave at or immediately before the time when the authority to detain 
him is due to expire, either at one of the ordinary intervals under section 39 or 
at the age of 25 under section 40. 

The section applies to absences without leave on the day on which the 
authority to detain is due to expire, or at some time during the week before that 
day. It follows that if a patient is absent without leave at an earlier point during 
the two months’ period before the authority expires, at a time when he would 
normally be examined for the purposes of the renewal of the authority, but he 
returns or is taken into custody more than a week before the renewal date, the 
full procedure must be completed before that date. Otherwise, the authority 
will expire in default of renewal. 

Where, however, a patient is absent without leave during the week before the 
day on which the authority would ordinarily be due to expire, the effect of 
section 41 is that the authority continues unless, and until, he remains absent 
after the end of the period allowed under section 36 (that is, 28 days from the 
first day of absence for mentally ill patients, and three months for mentally 
defective patients). If he returns or is taken in custody before the end of that 
period, the authority for detention remains in force for another week from the 
date of return or taking into custody; during that week the procedure for 
renewal under either section 39 or section 40 may be carried out. 

Where the authority for detention is extended by virtue of section 41, the 
examination and report by the second doctor and the report by the responsible 
medical officer may be made during the period of extension (section 41(2)) 

48 

Printed image digitised by the University of Southampton Library Digitisation Unit 



instead of during the period of two months before the date at which detention 
expires, as required by section 39 or 40. The consequent renewal of authority 
is given effect from the day on which the authority would ordinarily have 
expired, and not from the day on which the responsible medical officer’s report 
is actually made (section 41(3)). 

The provisions of section 41 apply also to a patient who is absent without 
leave on the day on which his detention under an emergency recommendation is 
due to expire. That is, if the patient is taken into custody within the period of 
seven days from his departure allowed under section 36, the authority to detain 
him continues for a further week during which the full compulsory procedure 
for an application for admission may be carried out. In such cases the authority 
to detain the patient on the application for admission will date from the day 
on which the application is received by the board of management after approval 
by the sheriff. 



Patients who are sentenced to imprisonment 

Section 42 deals with the position of patients who, while still liable to be 
detained in a hospital, come before the courts and are sent to prison or to some 
other penal institution or to an approved school. 

Patients may, for example, be convicted of an offence while absent from the 
hospital with or without leave, or, in exceptional cases, it may be necessary to 
charge them before a court in respect of an offence committed within the 
hospital itself. If the court then sentence the patient to imprisonment or make 
some other order involving his penal detention, the effect of section 42 is that: 

(а) if the period of imprisonment or other detention in custody exceeds six 
months then the authority to detain the patient in hospital ceases at the 
end of that six months; but 

( б ) if the period of imprisonment or detention in custody does not exceed 
six months, then the authority to detain the patient continues to be 
current without the need to make a fresh application for his admission 
to hospital after his discharge from custody or for any action for renewal 
during the period in custody. 



Patients detained in custody for more titan six months 
Section 42(1) provides, as indicated at (a) above, that the authority for a 
patient’s detention in hospital lapses if the patient is for a period exceeding six 
months detained in custody under sentence passed by any court in the United 
Kingdom, or under an order made by such a court. This includes an order 
committing or remanding the patient in custody awaiting trial or sentence, and 
will also include an approved school order or an order committing a person to 
prison in default of payment of a fine. Where two periods of detention in custody 
follow one another consecutively, for example, remand in custody awaiting 
trial followed by a prison sentence, the periods should be aggregated for the 
purposes of the calculation. 
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Patients detained in custody for less than six months 

Section 42(2) provides that, if a patient is detained in custody as described 
above for less than six months, the authority for his detention in hospital is to 
continue until the day he is discharged from custody, even if it would ordinarily 
have lapsed before that date under the provisions of section 39 or 40. 

The provisions of sections 36 and 41 are then to apply as if the patient had 
absented himself without leave on the day of his discharge from custody. This 
means that the patient may be taken back to the hospital after his discharge 
from custody by any of the people who could have taken him into custody had 
he departed from hospital. After his return, the authority for his detention 
continues for at least a week, during which he may, if necessary, be examined 
with a view to renewing the authority for his detention under section 39 or 40. 

If the patient does not return or is not brought back to the hospital within 
the periods laid down in section 36 for patients absent without leave (that is, 
within 28 days from his discharge from custody in the case of a mentally ill 
patient or three months in the case of a mentally defective patient) then the 
authority for his detention in hospital will lapse. 



Patients admitted to hospital under Part V of the Act 

Section 42 will not apply if, instead of passing a sentence of imprisonment, 
the court use their power under Part V of the Act to commit the patient to 
hospital on a hospital order or if, while the patient is detained in prison or 
another penal institution, he is transferred to hospital under a transfer direction 
under Part V. In such cases the hospital order or transfer direction will become 
the new authority for the patient’s detention in hospital and the original appli- 
cation for admission under Part IV of the Act will cease to have effect (section 
58(4)). 



DISCHARGE FROM DETENTION IN HOSPITAL 

Sections 43 and 44 set out the persons and bodies who may discharge a 
patient from compulsory detention in hospital, the circumstances in which they 
may or must do this, and the limitations, if any, on their power of discharge. 

Discharge in accordance with the provisions of this section means discharge 
from detention ; it does not mean that a patient must leave the hospital. Through- 
out this part of the memorandum it must be kept in mind that “discharge” is 
used in this technical sense. Section 23(3) makes it plain that nothing in the Act 
is to prevent a patient remaining in hospital for treatment after he has ceased to 
be subject to detention there. 



Orders for discharge 

To bring to an effective end the compulsory powers over a patient a written 
“order for discharge” is necessary. An oral statement by a person empowered 
to order discharge will not be valid. No form is prescribed or printed for orders 
for discharge: a written statement that the patient is hereby discharged from 
detention under the Act will be sufficient if signed by a person empowered 
under the Act to order discharge or by a person authorised to do so on behalf of 
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a body empowered by the Act to order discharge. Any order for discharge 
should be kept in the hospital with the documents which authorised the patient’s 
detention. 



Discharge by the responsible medical officer 

The doctor acting as responsible medical officer in respect of a compulsorily 
detained patient may at any time make an order for that patient’s discharge 
(section 43(3)). It is expected that discharge by the responsible medical officer 
will be the normal method of discharge in most cases in future, the doctor in 
clinical charge of the patient being the person normally responsible for the 
action required by a change in the patient’s condition. 

Section 43(2) provides that the responsible medical officer must make an 
order for the discharge of a patient: 

{a) if he is satisfied that the patient is not suffering from mental disorder; or 

(b) if he is satisfied, after taking into account the care and supervision which 
would be available if the patient were discharged, that it is not necessary 
to continue the patient’s detention in the interests of his health or safety 
or for the protection of other persons. 

The effect of ( b ) is that the responsible medical officer must bring to an end the 
compulsory powers over a patient as soon as he is satisfied that the patient will 
now be willing to receive the care and treatment necessary for his condition on 
an informal basis without compulsion. 

(The responsible medical officer should also always bear in mind the possi- 
bility of transferring a patient to guardianship— a less rigorous form of com- 
pulsion— if his condition no longer requires detention in hospital but still 
requires some compulsory control and supervision.) 

Discharge by the responsible medical officer is no exception to the rule that 
orders for discharge must be in writing. 



Discharge by the Mental Welfare Commission 

The Mental Welfare Commission are entitled to make representations to the 
board of management about any patient they consider should not be detained. 
In addition, however, the Commission have power themselves to order the 
discharge of such a patient at any time : and they must do so (like the responsible 
medical officer) if they are satisfied that a patient is not suffering from mental 
disorder, or that, having regard to the care or supervision which would be 
available for him if he were discharged, it is not necessary to continue the 
detention. In view of the similar power and duty possessed by the responsible 
medical officer, however, the Commission should rarely require to use their 
power of discharge. 



Discharge by the board of management 

The board of management of a hospital may also make an order for the 
discharge of any patient detained in that hospital. As suggested on pages 16 to 
17 above, the board may wish to arrange for a small committee of their members 
to consider cases where it may be necessary to exercise their power of discharge. 
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Unlike orders for discharge by the responsible medical officer or the Mental 
Welfare Commission, which take effect immediately on signing unless the 
contrary is stated in the order, an order for discharge by the board of manage- 
ment does not take effect until seven days from the date on which it is made. 
It cannot take effect then unless, during the seven days, the responsible medical 
officer signifies his consent (which should be given in writing on the written 
order for discharge). The responsible medical officer cannot refuse his consent, 
however, unless he states that in his opinion the patient cannot be discharged 
without being a danger to himself or to others. If he makes a report in writing 
to this effect, the order for discharge made by the board of management is of no 
effect (section 43(5)) : any such report should be kept with the documents author- 
ising the patient’s detention. 

It is open to the board of management, if they so desire, to bring such a case 
to the attention of the Mental Welfare Commission. 



Discharge by the sheriff 

The sheriff may make an order for discharge where an appeal has been made 
to him: 

(a) by the patient under section 39 after the authority for his detention has 
been renewed; 

(b) by the patient or his nearest relative under section 40 when the authority 
for the detention of the patient has been continued after his twenty-fifth 
birthday; 

or 

(c) by the nearest relative under section 44 when his intention to discharge 
the patient has been prevented by the responsible medical officer (sec 
below). 



Discharge by the nearest relative 

The nearest relative of a patient may also order his discharge from com- 
pulsory powers subject to the restrictions set out in section 44. 

If he wishes to exercise this power, the nearest relative must first give not less 
than seven days’ notice of his intention to do so to the board of management of 
the hospital Leaflet HI prepared for the nearest relative on the patient’s first 
admission asks him to address this notice to the board of management at the 
hospital in which the patient is detained (and not to the board of management 

at their offices, if these are elsewhere). . . , 

The seven days’ notice begins to run from the day when the notice is delivered 
to the hospital by post, or, if it is brought by hand, from the day when it is 
handed to an officer who is authorised to receive it in accordance with the 
arrangements made by the board of management. The date of receipt should be 
recorded on the notice. It is essential that boards of management should ensure 
that the arrangements within the hospital, especially at weekends and during 
holidays, are such that all notices of intention to discharge are brought to the 
attention of the responsible medical officer immediately, since the Act gives 
him power to bar discharge by the nearest relative in certain circumstances, and 
he must, therefore, decide within the seven days whether this is a case for the 
exercise of that power. 
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Report by the responsible medical officer barring discharge by the nearest relative 

The responsible medical officer can only bar discharge by the nearest relative 
on two grounds, either : 

(1) that the patient is suffering from a mental disorder of a nature or degree 
which would warrant his admission to hospital under Part IV of the Act: 
that is, that his condition is such that, if the nearest relative discharged 
him, he could be re-admitted to hospital immediately on a fresh appli- 
cation for admission; or 

(2) that the patient would be likely to act in a manner dangerous to other 
persons or to himself. 

It will be seen from this that the responsible medical officer cannot prevent 
the nearest relative from discharging a patient on ground (1) above, unless he 
would be prepared himself to recommend the patient’s compulsory admission 
to hospital again immediately: he cannot bar discharge merely because he feels 
that the patient should have a further period in hospital to continue his treat- 
ment and consolidate his recovery. He may, therefore, have to let the nearest 
relative discharge a patient in circumstances in which he would be prepared 
himself to recommend a further renewal of the authority for detention under 
section 39. 

In the case of patients who fall into the classes subject to age limits on the use 
of compulsory powers, that is, patients suffering from mental deficiency who are 
capable of leading an independent life, and patients suffering from a mental 
illness which is a behaviour disorder only, the responsible medical officer can 
only bar discharge by the relative after such a patient reaches the age of 21 on 
ground (2) above, that is, on the ground that the patient would be dangerous if 
discharged. The responsible medical officer cannot base his report on ground 
(1) above because the mental disorder from which the patient is suffering is 
such that it cannot warrant compulsory readmission to hospital after the 
age of 21. 

The form of the report by the responsible medical officer is not prescribed by 
regulations, but form C may be used for this purpose. 



Effect of the responsible medical officer's report 

If the responsible medical officer makes a report in the form described above 
within the seven days’ period of notice, any order for discharge subsequently 
made by the nearest relative will be of no effect, and the nearest relative may not 
make another order for discharge for a period of six months beginning with the 
date of the report. No formal action will be necessary in respect of a further 
notice of intention to discharge received from the nearest relative during that 
period since any subsequent order for discharge will be of no effect. 



Notification to the nearest relative 

Wherever possible, the responsible medical officer should endeavour to see 
the nearest relative to explain the circumstances in which the report has been 
made. In any event the board of management must inform the nearest relative 
that the report has been made. The nearest relative then has a right to appeal 
to the sheriff, within 28 days from the day on which he is informed that the 
report has been made, to order the patient’s discharge. Leaflet H7 may be used 
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to inform the nearest relative of the report and of his right of appeal. Care 
should be taken to delete, as appropriate, the alternative grounds given for 
barring discharge, to avoid distressing the nearest relative by suggesting that the 
patient would be dangerous if discharged, in cases where this was not the 
ground for the report, and wherever possible the leaflet should be supplemented 
by a personal explanation from the responsible medical officer of the reasons 
why he feels it necessary for the patient’s detention to continue at present. 
Form C, for the report by the responsible medical officer, includes sections fer- 
tile recording of the receipt of the report by the board of management and the 
notification to the nearest relative. 



Form of discharge by the nearest relative 

If the responsible medical officer decides not to bar discharge by the nearest 
relative, the board of management should make sure that a written order for 
discharge is subsequently received from the relative (unless he has changed his 
mind about discharging the patient) to put the patient's position beyond doubt. 
The notice of intention to order discharge is not sufficient to end the com- 
pulsory powers without a subsequent written order for discharge. 



Discharge of patients in the State hospitals and Part V patients 

The nearest relative has no power to discharge a patient detained in hospital 
under Part V of the Act (see the separate memorandum on Part V). In addition, 
the nearest relative has no power to order the discharge of a patient detained in a 
State hospital (that is, the present State Mental Hospital and State Institution 
for Defectives at Carstairs) even if that patient was not admitted to hospital 
through the courts and is detained in the State hospital on an application for 
admission under Part IV of the Act (section 44(4)). 

In addition, an order for the discharge of a patient detained in a State hospital 
can be made by the responsible medical officer only with the consent of the 
board of management, that is, with the consent of the Secretary of State or of 
any committee which he has appointed to manage the State hospitals on his 
behalf. 

Notification to the Mental Welfare Commission and the nearest relative 

When a patient is discharged, otherwise than by an order for discharge made 
by the Commission, the board of management should notify the Mental Welfare 
Commission on form G. 

Where a patient is discharged, otherwise than by an order by the nearest 
relative, the nearest relative should be informed, whether or not the patient is 
remaining in the hospital. 



Notification to the patient's general practitioner 

The patient’s general practitioner should also be told when a patient is 
discharged. This will normally form part of the usual aftercare arrangements 
when the discharge means that the patient will leave hospital. Even where the 
patient is to remain in hospital, however, his general practitioner will wish to 
know of the ending of the powers of detention, particularly if he took part in the 

54 



Printed image digitised by the University of Southampton Library Digitisation Unit 



arrangements for compulsory admission. Where the patient is already on leave 
of absence and his general practitioner is taking part in his supervision and 
aftercare, it is also important that the general practitioner should be informed of 
the discharge. 

Local authority aftercare 

Where discharge from compulsory powers means that the patient will leave 
hospital, the responsible medical officer should consider (as with any other 
patient leaving hospital) whether he needs or would benefit from help from the 
local health authority. If local authority aftercare is needed, the patient’s 
consent should first be obtained, and, if practicable, his general practitioner 
should also be consulted: the necessary information should then be passed to 
the local health authority. 

Where the patient is already on leave of absence and local authority officers 
have been assisting in his supervision, they should, of course, be told of the 
ending of the compulsory powers. 



TRANSFER OF PATIENTS BETWEEN HOSPITALS OR FROM 
HOSPITAL TO GUARDIANSHIP 

Section 37 of the Act lays down the procedure for transferring a compulsorily 
detained patient from one hospital to another, without a break in the authority 
to detain the patient. The section also enables patients to be transferred from 
one guardian to another, or between hospital and guardianship. In addition to 
transfers between hospitals, this part of the memorandum therefore deals also 
with transfers from hospital to guardianship: transfers from guardianship to 
hospital are covered in the guardianship section of the memorandum on pages 
94 to 98. 

Transfers to or from hospitals or guardians outside Scotland are dealt with 
in Part VI of the Act, and the appropriate procedure will be described in the 
memorandum on the Miscellaneous Provisions of the Act. 

Responsibility for arranging and consenting to transfers 

The suggestion that a patient should be transferred from one hospital to 
another or from hospital to guardianship may originate with the responsible 
medical officer (for example, if he considers that another hospital could provide 
treatment more suitable for the patient’s needs), the nearest relative or other 
relatives of the patient (for example, to facilitate visiting), the Mental Welfare 
Commission or any other interested person. The responsibility for arranging 
the transfer is placed by the Act on the board of management of the hospital 
in which the patient is detained before the transfer. The board of management 
may find it appropriate for each doctor acting as responsible medical officer to 
arrange, where necessary, the transfer of the patients for whom he is responsible. 

Similarly the Act places on the board of management of the receiving hospital 
the responsibility for consenting to the transfer of a patient to their hospital. 
The appropriate officer to carry out this function might well be, as in the case 
of admissions, the physician superintendent or other doctor in charge of the 
particular ward, who will also become the responsible medical officer when the 
patient is transferred. 
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Consultation with the patient’s nearest relative 

There is no statutory requirement that a patient’s nearest relative must 
consent to the transfer of the patient. Whenever a transfer originates otherwise 
than at the nearest relative’s suggestion, however, he should be consulted, 
wherever practicable, before the transfer takes place. In terms of the Act he 
must be informed after the transfer takes place (see below). 



Procedure for arranging transfers between hospitals 

However the suggestion for the transfer of a patient to another hospital 
originates, it will normally be for the responsible medical officer in the original 
hospital to ensure, by correspondence as necessary, that a suitable vacancy 
exists in the receiving hospital and that the doctor who will be acting as respon- 
sible medical officer in respect of the patient once he reaches that hospital has 
full information about the patient’s condition and the statutory provisions to 
which he is subject (the transfer procedure may have to be operated in respect 
of patients admitted and detained under Part V of the Act, as well as in respect 
of patients detained under Part IV). 

Once these preliminary arrangements have been satisfactorily completed, all 
that is necessary to fulfil the statutory procedure is the consent of the board of 
management of the receiving hospital. It is essential that the fact that the approp- 
riate officers arranged the transfer or consented to it should be recorded in writing, 
since otherwise doubt may subsequently arise as to whether the transfer was 
properly carried out in accordance with the provisions of the Act, and, conse- 
quently, as to whether the board of management of the receiving hospital are 
properly authorised to detain the patient. Accordingly, form E has been prepared 
and may be used for this purpose. The first two sections of this form consist of: 

(a) a proposal for transfer, to be completed by the officer responsible for 
arranging transfers in the hospital in which the patient is detained before 
the transfer; and 

(A) consent to the transfer to be completed on behalf of the board of manage- 
ment of the receiving hospital. 

Where form E is used, it is not necessary that the second section should be 
completed before the patient is removed to the receiving hospital: provided 
that the preliminary arrangements have been satisfactorily made, the form, with 
the first section completed, may be taken to the receiving hospital with the 
patient, and completed there on arrival. 



Transfer between hospitals under the same board of management 

The provisions of section 37 apply even where the patient is merely trans- 
ferred from one hospital to another under the same board of management. It is 
therefore, particularly important in these cases, where there may be no other 
correspondence or papers to indicate the fact that the appropriate persons 
arranged and agreed to the transfer, that form E should be completed or a 
similar record made and kept with the other documents authorising the patient’s 
detention. 
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Effect of transfer between hospitals 

Under section 37(3 )(a), where a patient is transferred in accordance with the 
section, the provisions of the Act apply as if the original application for admis- 
sion had been an application for admission to the receiving hospital (thus the 
authority to detain passes to the board of management of the receiving hospital) 
and as if the patient had been admitted to the receiving hospital at the time 
when he was originally admitted to hospital in pursuance of the application for 
admission. Thus the patient is not treated as a new admission and it is not 
necessary to carry out the special review under section 29(3) in the fourth week 
of his detention in the receiving hospital. The transfer does not affect the 
duration of the authority for the patient’s detention, which will expire at the 
same time as it would have expired if the patient had not been transferred. 

The originals of the documents authorising the patient’s detention in hospital, 
that is, the application for admission, the report by the responsible medical 
officer after the review of the patient’s condition in the fourth week, and any 
subsequent reports by the responsible medical officer renewing the authority 
for detention or barring discharge by the nearest relative, should be sent with 
the patient to the receiving hospital, and should be kept, with form E or any 
other record of the transfer, as the documents authorising the patient’s detention 
in that hospital. The board of management of the hospital which the patient is 
leaving may, if they wish, keep copies of the documents, but the original docu- 
ments should always be held by the board of management of the hospital in 
which the patient is for the time being detained. 

Notification to the Mental Welfare Commission and the patient's nearest relative 

The Act requires (section 37(2)) that any transfer should be notified to the 
Mental Welfare Commission within seven days of the patient’s admission to 
the receiving hospital. The responsibility for the notification rests with the 
board of management of the receiving hospital. This requirement may be 
fulfilled by sending the Commission a copy of the completed form E, which 
includes a section to record that this has been done. 

The Act also requires that any transfer must be notified to the patient’s 
nearest relative within seven days of the patient’s admission to the receiving 
hospital. It should be noted that this requirement applies even if the nearest 
relative was consulted before the transfer took place. Again, the responsibility 
for the notification rests with the board of management of the receiving hospital, 
and form E includes a section in which to record the fact that the nearest 
relative has been notified. No leaflet has been prepared for the purpose of the 
notification. 

Treatment in another hospital without formal transfer 

Where the responsible medical officer wishes to arrange for a patient to go to 
another hospital for a short period, perhaps to receive forms of medical or 
surgical treatment not available in the hospital in which he is liable to be 
detained, it may be suitable in some cases to send him to the other hospital on 
leave of absence under section 35, rather than to transfer him under section 37. 
Residence in the second hospital may he made a condition of leave of absence. 
In such cases, however, the power to detain the patient will remain with the 
board of management of the first hospital, and if the patient absents himself 
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from the second hospital without permission, officers of the second hospital 
will not be empowered to take him into custody unless they are authorised in 
writing by the board of management of the first hospital. The power to discharge 
the patient and to make the reports renewing the authority for his detention, 
etc., will remain with the responsible medical officer in the iirst hospital. 



Transfer from hospital to guardianship 

The question of arranging a transfer from detention in hospital to guardian- 
ship will often arise after a patient has already been on leave of absence from the 
hospital. In such cases if, after a suitable period on trial in the community, it is 
still not clear that a patient has recovered to an extent that would justify 
complete discharge from compulsory powers (with if necessary further informal 
care in the community after discharge), but it is not likely to be necessary to 
recall him to hospital, the patient may be transferred to guardianship, which 
provides a more suitable statutory basis for long-term care under compulsory 
powers in the community. 

Responsibility for arranging the transfer rests, as with transfer between 
hospitals, with the board of management of the hospital in which the patient 
is detained. Here again it may be found appropriate for each responsible 
medical officer to carry out this function in respect of the patients for whom he 
is responsible. The procedure requires : 

(a) the consent of the proposed guardian; and 

(b) the approval of a local health authority to the proposed guardian (if a 
local health authority are not to act as guardian themselves). 

The local health authority who act as guardian or approve the guardian will 
become the “local health authority concerned” in respect of the patient, that is, 
they will have the duty to supervise the arrangements for the patient’s care, and 
to appoint the doctor who will become the new responsible medical officer. 



Choice of guardian and approach to the local health authority 

The responsible medical officer or other hospital officer arranging the transfer 
may or may not have a particular person in mind as guardian. Where the 
patient has been placed under the care of a particular person while on leave of 
absence, that person may be considered a suitable choice as guardian. In other 
cases, the nearest relative or another relative may have requested that the 
patient should be placed under his care. The patient should normally live with 
the guardian: arrangements under which the patient will not live directly under 
the control of the proposed guardian may not be acceptable to the local health 
authority who will become responsible for the patient. 

Where the responsible medical officer or other hospital officer responsible 
for transfers has a particular guardian in mind, he should first ascertain infor- 
mally that the person concerned is willing to act as guardian. He should then 
approach the appropriate local health authority, through the medical officer, 
mental health officer or other officer responsible for arranging the reception of 
patients into guardianship, to see if they will be willing to approve the proposed 
guardian. 
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The Act does not specify which local health authority must approve the 
proposed guardian. Normally, the local health authority for the area in which 
the patient lived prior to admission to hospital should be approached, and this 
should be the invariable course where the mental health officer of that local 
health authority made the application for the patient’s admission to hospital, 
even if the proposed guardian lives in the area of another local authority. 
Exceptionally, however, where the patient no longer has any ties with the area 
in which he lived before admission to hospital, and the proposed guardian lives 
in another area, the local health authority of that other area may be approached. 

It will be for the local health authority to ensure, before agreeing to approve 
the proposed guardian, that he fully understands the nature of his responsi- 
bilities towards the patient under the Act and his duties in relation to the local 
health authority concerned. 

Where the hospital authorities have no suitable guardian in mind, the local 
health authority should be asked if they can suggest one. Failing a suitable 
individual guardian, the local health authority may themselves act as guardian; 
but this course will normally only be appropriate if the patient is to live in a 
local authority home or hostel. 



Record of transfer 

As with transfers between hospitals, it is essential that the consent of the 
proposed guardian and the approval of the local health authority should be 
recorded in writing, so that the authority of the guardian over the patient and 
the powers and duties of the local health authority concerned may not subse- 
quently be questioned. For this purpose form F may be used. The first three 
sections of this consist of: 

(a) a proposal for transfer to be completed on behalf of the board of manage- 
ment of the hospital in which the patient is detained; 

(b) approval of the guardian, to be completed on behalf of the local health 
authority; and 

(c) the consent of the proposed guardian. 

The completion of these sections of the form— or the recording of the necessary 
consents in any other form — completes the procedure for authorising the 
transfer. The removal of the patient to the place where the guardian wishes him 
to live should therefore be arranged as soon as possible thereafter. The authority 
of the new guardian will date from the day on which the patient reaches his new 
residence (or, if the patient is already there on leave of absence, from the day 
on which the procedure for authorising the transfer is completed). 



Effect of transfer 

The effect of section 37(3)(i) is that where a patient is transferred from 
detention in ; hospital to guardianship, the provisions of the Act apply as if the 
original application for admission had been a guardianship application and as 
if the authority of the guardian dated from the time when the patient was 
originally admitted to hospital in pursuance of the application for admission. 
The transfer does not affect the duration of the authority for the patient’s 
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detention (which now becomes authority for his guardianship) and which will 
expire at the same time as it would have expired if the patient had remained in 
hospital. 

The original of the documents authorising the patient’s detention in hospital 
should be sent to the local health authority concerned (and not to the guardian) 
and should be kept by them, with form F or any other record of the transfer, 
as the documents now authorising the patient’s guardianship. The board of 
management of the hospital which the patient is leaving may, if they wish, keep 
copies of the documents. 



Notification to the Mental Welfare Commission and the nearest relative 

As with transfers between hospitals, any transfer from hospital to guardian- 
ship must be notified to the Mental Welfare Commission within seven days of 
its taking place. The responsibility for the notification rests with the local 
health authority concerned. The notification may be made by sending the 
Commission a copy of form F. 

Wherever practicable, the patient’s nearest relative should be consulted (as 
with transfers between hospitals) before a patient is transferred from hospital to 
guardianship. In addition, the Act requires the local health authority concerned 
to notify the nearest relative of the transfer within seven days of its taking place. 
No leaflet has been prepared for this purpose: either an individual letter should 
be sent to the nearest relative or leaflet G1 (prepared for the nearest relative on 
a patient’s reception into guardianship) may be used if suitably adapted, but in 
either case it is desirable that the letter or leaflet should be supplemented by 
informal explanation of the functions of the local health authority concerned 
and the powers of the guardian. 

It is important also that the patient should be made aware of his new position. 
This may be done by oral explanation from the hospital doctors before transfer 
and from the local authority officers when they first visit the patient: alter- 
natively, leaflet G2 may be used, supplemented by oral explanation as necessary. 



PROCEDURE FOR RECEPTION INTO GUARDIANSHIP 
General 

Part IV of the Act sets out a procedure for the reception of patients into 
guardianship, which is now the same both for mentally ill and mentally defective 
patients, and is substantially the same as the procedure, already described, for 
the compulsory admission of patients to hospital. The effect of reception into 
guardianship is to confer on the guardian powers over the patient equivalent to 
those of a parent over a pupil child, and to confer on the local health authority 
concerned certain powers and duties with regard to the supervision of patients 
and their guardians. 

The reception of a patient into guardianship does not create any new powers 
to provide care, treatment, and specific services, such as suitable training and 
occupation, for him. It merely confers powers of control over the patient, for 
example, power to determine where he is to live. The Act makes it plain that the 
guardianship procedure must be used only where it is necessary to ensure that 
the guardian and the local health authority should have this control over the 
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patient. If the patient and those looking after him are willing to receive informal 
supervision and if such supervision is sufficient to ensure that he receives the 
care and treatment which he needs, statutory control is unnecessary and it will 
not be possible, therefore, to place him under guardianship. This may lead to a 
reduction in the number placed under statutory guardianship. 

The conditions which must be satisfied before the procedure for reception 
into guardianship may be used and the essential elements of the procedure (a 
guardianship application to the local health authority for the area in which the 
patient lives, two supporting medical recommendations and the approval of the 
sheriff) have already been described on pages 8 to 9 above. Once the patient 
has been received into guardianship, the powers and duties of his guardian 
towards him and those of the local health authority towards him and his 
guardian are governed by the terms of Part IV of the Act and by the Mental 
Health (Guardianship) (Scotland) Regulations, 1962, made under section 33 of 
the Act. Part IV also makes provision for the duration of the authority for 
guardianship, for its renewal, if necessary, and for the discharge of the patient. 
It should be noted that the decision whether to continue guardianship no longer 
rests with a central body, as under the present Mental Deficiency (Scotland) 
Acts. The Act places the responsibility for deciding whether to renew the 
authority for guardianship on the doctor appointed by the local health authority 
to act as responsible medical officer in respect of the patient, and confers 
powers of discharge on both the responsible medical officer and the local health 
authority. 



Mentally ill patients under guardianship 

The procedure for reception into guardianship and the powers and duties of 
the guardian and the local health authority thereafter will now be the same for 
mentally ill patients as for mentally defective patients. It is probable, however, 
that cases in which it is necessary to place a mentally ill patient directly under 
guardianship without prior hospital treatment will continue to be rare, and that 
the majority of mentally ill patients under guardianship will be those originally 
admitted to hospital under the compulsory procedures and subsequently trans- 
ferred to guardianship under the procedure described in the preceding pages of 
this memorandum. 



The guardianship application 
Persons who may make the application 

A guardianship application may be made either by the patient’s nearest 
relative, as defined in the Act (see pages 10 to 11 of this memorandum) or by a 
mental health officer (see page 10). A separate form of application is prescribed 
according to whether the nearest relative (form 4) or the mental health officer 
(form 5) makes the application. Section 26(3) provides that the person making 
an application must personally have seen the patient within the period of 14 days 
ending with the date on which the application is submitted to the sheriff for his 
approval. 

As in the case of an application for admission to hospital, the mental health 
officer has a duty to make a guardianship application in certain circumstances, 
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and a duty to consult the patient’s nearest relative wherever practicable before 
doing so. This is dealt with in detail on page 18 above. 

Where the patient’s nearest relative makes the application himself the mental 
health officer should assist him by supplying the appropriate application form 
and by giving him any advice necessary to enable him to complete it and to 
obtain the necessary medical recommendations. 



Form of application 

Apart from the name of the guardian and the record of his acceptability to 
the local health authority, the content of the guardianship application is similar 
to that of an application for admission to hospital. The prescribed form does not 
require the applicant to specify the form or forms of mental disorder from which 
the patient is considered to be suffering, that is, whether he is suffering from 
mental illness or mental deficiency. This will be determined by the medical 
recommendations accompanying the application. No application may be made, 
however, unless the medical recommendations agree in specifying at least mental 
illness or mental deficiency in common. 

In addition, in order that the sheriff may see whether the application is a 
valid one in the light of the age limits imposed by the Act on the reception into 
guardianship of patients suffering from certain types of mental disorder (see 
pages 9 to 10 above), the application must give the patient’s date of birth or 
presumed date of birth. 

In the case of an application by a mental health officer, the form also requires 
him to state whether he has consulted the patient’s nearest relative and the 
outcome of that consultation. 



Choice of Guardian 

The guardianship application takes the form of an application to the local 
health authority for the area in which the patient lives for the reception of the 
patient into the guardianship of a named guardian. Since the responsibility for 
seeing that the guardian subsequently carries out his duties is placed by the Act 
and the guardianship regulations on the local health authority to whom the 
application is addressed (who later become the “local health authority con- 
cerned” in respect of the patient), the Act also places on that authority the 
responsibility for either choosing the guardian themselves or, where the choice 
is made by the applicant, accepting him as a suitable person to act as guardian. 
(The third possibility — the local health authority acting as guardian themselves 
— is dealt with below.) 

Where the nearest relative makes the application, he may make his own 
choice of proposed guardian; he may name himself as guardian (section 25(3) 
makes it plain that the person named as guardian in an application may be the 
applicant himself) or he may name another relative or family friend. The local 
health authority have then to decide whether they can accept the nearest 
relative’s choice as suitable. (In practice no doubt this responsibility will be 
exercised on their behalf by their medical officer or other officer concerned with 
the welfare of patients under guardianship.) 
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The nearest relative may, however, ask the local health authority to find a 
guardian or to act as guardian themselves. Similarly, where the mental health 
officer makes the application, the responsibility for choosing a suitable guardian 
will fall on him or other officers of the local health authority. 

From whatever source the name of the proposed guardian comes, however, 
it is important that the local health authority through the officer responsible 
should make sure that the proposed guardian fully understands the nature of his 
duties towards the patient. Where the proposed guardian has not acted in this 
capacity before, preferably a local authority officer should visit him and explain 
the provisions of the Act and of the guardianship regulations to him, before the 
local health authority signify their choice or their acceptance of his nomination. 
It is perhaps particularly important, where the proposed guardian is a parent or 
relative of the patient, to ensure that he understands that guardianship is not 
solely concerned with the relationship between him and the patient, but also 
involves responsibilities to the local health authority and local health authority 
powers of control. 

The welfare of the patient depends so closely upon his guardian that care in 
the choice of the person to exercise this responsibility is of very great importance. 
The local health authority must be fully satisfied that the proposed guardian is 
a suitable person to act. 



Patient’s residence with the guardian 

Patients under guardianship will be under this degree of control only because 
compulsory care and supervision is considered essential in the interests of their 
own health or safety or for the protection of other people. The guardian’s 
control over a patient must, therefore, be effective and not merely nominal. For 
this reason the patient will normally live with his guardian. This rule need not be 
invariable; circumstances may arise in which it would be reasonable for the 
patient to live elsewhere, for example, in residential employment. But local 
health authorities should consider very carefully any proposal that a patient 
should be placed under the guardianship of any person with whom he is not 
going to live. 



Guardians residing outside the local health authority’s area 

As mentioned above, the guardianship application must be addressed to the 
local health authority for the area in which the patient lives (section 26(1)). 
The application may, however, name a guardian who lives outside the area of 
that local health authority. In such cases, the local health authority for the 
patient’s home area will continue to be responsible for the patient and for 
supervising his guardian even while he lives outside their area. 

Local health authorities acting as guardian 

The local health authority to whom an application is addressed may them- 
selves be named in the application as guardian (section 25(3)(a)). This may be 
appropriate if the patient is to live in a home or hostel provided by them, or 
otherwise under their immediate control. Where the patient is to live with a 
private person, however, it will usually be preferable for that person to be 
appointed to act as guardian. 
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The application may name as guardian a local health authority other than the 
local health authority to whom the application is addressed (section 25(3)). 
Again, this may be appropriate if the patient is to reside in a home provided by 
the other local authority. The fact that another local health authority act as 
guardian does not alter the position of the local health authority to whom the 
application is addressed. They continue to be “the local health authority 
concerned”. They retain the duty to visit the patient and to supervise the 
arrangements made for him; they may give instructions to the local health 
authority acting as guardian and that authority, as guardian, have to furnish to 
them the reports and information required by the guardianship regulations. 



Procedure for the approval of guardians 

The prescribed form of guardianship application (form 4 or 5) contains a 
section for the approval of the named guardian on behalf of the local health 
authority to whom the application is addressed. This requires the local authority 
to state: 

(a) that they have chosen the person named as guardian themselves; or 

(b) that they accept the person named as guardian as a suitable person to 
act; or 

(c) if they are named as guardian themselves, that they are willing to act. 
Whether the application is being made by the mental health officer or the nearest 
relative, this section must be completed on behalf of the local health authority 
before it goes to the sheriff for approval. 

The period of time allowed for the completion of this section may be short 
since the Act requires that the application and accompanying medical recom- 
mendations must be submitted to the sheriff for his approval within seven days 
of the date on which the patient was last examined for the purposes of the 
medical recommendations (which in turn must have been made on or before the 
date on which the application is signed). Wherever possible the local health 
authority should be consulted about the choice of or approval of the guardian 
before the application is signed and the medical recommendations obtained. 

This should present no difficulty where the mental health officer is making 
the application or is assisting the nearest relative to make it: but in any case 
where a nearest relative brings a completed application and medical recom- 
mendations for approval of the guardian without prior consultation with the 
local health authority, every effort should be made to complete the necessary 
consideration quickly so that the application can be submitted to the sheriff 
within the period laid down by the Act. 



Statement of willingness of guardian to act 

Section 28(1) requires that when a guardianship application goes to the 
sheriff for approval, it must be accompanied by a statement of the willingness to 
act of the guardian named in the application. 

Where the application is made by the nearest relative who is also named in 
the application as guardian, this statement is included in the first part of the 
form. Equally, where the local health authority to whom the application is 
addressed are to act as guardian, the second part of the form (Approval of 
Guardian) includes a statement that they are willing to act. 

64 



Printed image digitised by the University of Southampton Library Digitisation Unit 



In other cases it will be necessary to obtain a separate written statement from 
the proposed guardian. No form for this statement is prescribed. Where, as 
suggested above, a local authority officer visits the proposed guardian to explain 
his future responsibilities to him and to assess his suitability, he might at the 
same time request the guardian to sign a statement that he is willing to act. 
Alternatively, where the arrangements are made by correspondence, the state- 
ment may take the form of a letter from the proposed guardian. No time limit 
is laid down by the Act for the making of the statement, which may therefore 
appropriately be obtained before the application is made. 



The medical recommendations 

The requirements of the Act with regard to the two medical recommendations 
which must accompany a guardianship application are the same as those for 
medical recommendations supporting an application for admission to hospital, 
and are dealt with more fully on pages 20 to 23 above. Briefly, the requirements 
are intended to ensure that the decision that statutory powers of guardianship 
are necessary is taken by a doctor with special knowledge of the patient and a 
doctor with special knowledge of the patient’s disorder. 



The “ approved doctor ” 

One of the medical recommendations must be given by a doctor approved for 
the purposes of section 27 by a Regional Hospital Board as having special 
experience in the diagnosis or treatment of mental disorder. Where a Regional 
Hospital Board have approved for this purpose a medical officer of the local 
health authority to whom the application is addressed, the specialist recom- 
mendation can be given by that officer. In other cases it will be necessary to call 
in a doctor from the hospital service to examine the patient and give the recom- 
mendation, if lie agrees that reception into guardianship is necessary. Care 
should be taken to choose a doctor with appropriate special experience of the 
form of mental disorder from which the patient is suffering, whether mental 
deficiency or mental illness. 



The other medical recommendation 

Section 27(6) provides that the other recommendation must be given, if 
practicable, by the patient’s general medical practitioner or by another doctor 
who has previous acquaintance with him. Where the patient’s general practi- 
tioner is not available to give the recommendation, and the patient has already 
been receiving care and supervision from the local health authority, this require- 
ment may be fulfilled if the recommendation is given by the local authority 
medical officer who has been supervising him. Section 21(d) provides, however, 
that not more than one of the recommendations may be given by a medical 
officer in the service of a local authority, so that in this case the specialist recom- 
mendation cannot be given by an approved doctor in the local authority service. 
(This prohibition applies even if the two doctors are in the service of different 
local authorities.) 
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Examination of the patient separately or together 

As with recommendations supporting an application for admission to hospital, 
the two doctors may examine the patient together: joint examination and 
consultation should ensure that each doctor makes his decision whether to 
recommend guardianship in the light of full knowledge of the patient and of his 
disorder. The doctors may, however, examine the patient separately, provided 
that the interval between the two examinations is not more than seven days, and 
they must do so if either the patient or his nearest relative objects to a joint 
examination (section 27(a)). 



The form of the medical recommendations 

In terms of section 25(4), the statements of opinion which must be included 
in the medical recommendations are : 

(a) a statement of the form of mental disorder from which the patient is 
suffering, which may be either mental illness or mental deficiency or may 
be both: the application cannot be made unless the recommendations 
agree in specifying at least one form of mental disorder in common; 

( b ) a statement that the mental disorder requires or is susceptible to medical 
treatment and is of a nature or degree which warrants the patient’s 
reception into guardianship. (“Medical treatment” is defined in section 
111(1) as including nursing, and care and training under medical super- 
vision); and 

(c) a statement that it is necessary in the interests of the health or safety of 
the patient or for the protection of other persons that the patient should 
be received into guardianship. 

Statements (a) and ( b ) are similar to those required in the medical recom- 
mendations accompanying an application for admission to hospital. Statement 
(c) differs in emphasis, however, from the corresponding statement in the 
recommendations accompanying an application for admission to hospital, 
which is to the effect that the interests of the health or safety of the patient 
“cannot be secured” except by detention in hospital. With admission to 
hospital, the statement is designed to ensure that the compulsory powers are 
only used where no other means can ensure that the patient receives the care 
and treatment which he needs. In the case of reception into guardianship, 
however, it may not always be possible to say that guardianship is the only 
possible course available; admission to hospital may well be an alternative, 
although guardianship is preferable where it provides a satisfactory means of 
dealing with the patient, since the patient will thereby remain in the community. 

In giving their grounds for their opinion that reception into guardianship is 
necessary (statement (c)) the doctors must indicate why the patient cannot 
suitably receive care and supervision informally, without the statutory powers 
of guardianship. As with recommendations for admission to hospital, the 
doctors must also give their grounds for statements (a) and ( b ) including a full 
description of the patient’s clinical condition and details of the immediate 
circumstances which led to the making of the recommendation. They must also 
state whether the patient’s mental disorder is or is not of a type which cannot be 
made the subject of compulsory action after the age of 21. 
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Approval of the application by the sheriff 

Under section 28(1) a guardianship application must be submitted to the 
sheriff for his approval within seven days of the last day on which the patient 
was examined for the purposes of the medical recommendations accompanying 
the application. This means that the first medical examination for the purposes 
of the recommendations must be within the period of fourteen days before the 
submission of the application to the sheriff, since, where the doctors do not 
examine the patient together, the interval between the examinations cannot be 
more than seven days (section 27(a)). Similarly, the applicant must have seen 
the patient within the fourteen days before the application is submitted (section 
26(3)). These provisions ensure that the decision to use compulsory powers is 
taken in the light of recent knowledge of the patient. 

As indicated above, the section of the form showing that the local health 
authority have chosen or accepted the proposed guardian must be completed 
before the application goes to the sheriff for approval, and unless the proposed 
guardian is the nearest relative or the local health authority and their willingness 
to act is already recorded on the form, a statement that the guardian is willing to 
act must also be attached. 

The provisions of the Act with regard to the proceedings before the sheriff, 
including the hearing of witnesses and the nearest relative’s right to object, are 
the same for guardianship applications as for applications for admission (see 
pages 23 and 24 above). 



Effect of the application 

Once a guardianship application has been approved by the sheriff, it must, if 
it is to take effect, be forwarded to the local health authority to whom it is 
addressed within seven days from the date on which the sheriff approved it 
(section 29(4)). Local health authorities should, therefore, see that clear arrange- 
ments are made as to the officers authorised to receive approved applications 
on their behalf. In the normal course, the applicant or sheriff clerk should hand 
the application to the local health authority officer responsible for receiving it 
immediately after it has been approved by the sheriff. 

Once the approved application has been forwarded to the local health 
authority, it confers on the person named as guardian, to the exclusion of any 
other person, the same powers as a father has over a pupil child (a girl under the 
age of 12 or a boy under the age of 14). (These powers are, however, subject to 
the specific exceptions laid down in section 29(5) and (6) with regard to the 
property of the patient and corporal punishment, and are also subject to the 
provisions of the guardianship regulations.) If, when the guardian’s authority 
takes effect, the patient has not already taken up residence with him, or in the 
place where the guardian requires him to live, arrangements should be made to 
take him there as soon as possible. If the patient is already with the guardian, 
the local health authority should inform the guardian when they receive the 
approved application, so that he may be aware of his new statutory position. 

Since the guardian’s authority takes effect from the day on which the appli- 
cation is forwarded to the local health authority, and not from the day on which 
the application was approved by the sheriff, if that is different, the form of 
guardianship application includes a section for the recording of the receipt of 
the application by the local health authority. The duration of the guardian’s 
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authority (one year in the first instance in terms of section 39) will be calculated 
from the recorded date. The approved application and medical recommen- 
dations should be kept by the local health authority and not passed by them to 
the guardian. Local health authorities should see that adequate arrangements 
are made within their office for the safe-keeping of the application and any 
subsequent reports which the Act requires the responsible medical officer to make 
to the local health authority during the continuation of a patient’s guardianship. 

Section 29(2) requires that a copy of the guardianship application and 
accompanying medical recommendations must be sent to the Mental Welfare 
Commission within seven days of the patient’s reception into guardianship. The 
prescribed form of application therefore includes a section in which to record 
the sending of the copy. 



Rectification of applications and recommendations 
Errors or defects in guardianship applications or medical recommendations 
will normally be noticed and amended at the stage when the application goes to 
the sheriff for approval. Nevertheless, local health authorities will wish to 
arrange for the scrutiny of all guardianship documents as soon as they are 
received. Section 30 of the Act contains certain provisions under which docu- 
ments found to be incorrect, defective, or insufficient may be rectified after they 
have been acted on, and under which patients may continue under the control 
of the guardian for a limited period while rectification is sought. 

The errors to be looked for and the procedure for rectifying them are the 
same as in the case of an application for admission to hospital and are fully 
described on pages 29 to 33 of this memorandum. 



CARE AND TREATMENT OF PATIENTS UNDER 
GUARDIANSHIP 

The “local health authority concerned” 

Once a guardianship application has taken effect, the duty of supervising the 
patient and his guardian is placed by the Act on the “local health authority 
concerned”. This expression is defined in section 53(2) as meaning (in the 
normal case) the local health authority to whom the guardianship application is 
addressed, that is, the local health authority for the area in which the patient 
is living at the time when it becomes necessary to arrange for his reception into 
guardianship (section 26(1)). As at present under the Mental Deficiency 
(Scotland) Acts, the local health authority for the patient’s home area will 
remain responsible for the patient even if they place him under a guardian who 
lives outside their area (although the local health authority concerned may, if 
they wish, arrange for some of their duties towards the patient and his guardian 
to be carried out on their behalf by the local health authority for the area in 
which the patient and his guardian live — see below). 

Where a patient has been transferred to guardianship from hospital, section 
53(2) defines the “ local health authority concerned ” as the local health authority 
who are his guardian or who approved his guardian. As explained on pages 58 
to 59 above, this will normally be the local health authority for the area in which 
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the patient lived prior to his admission to hospital, but, where the guardian lives 
in another area, may in some cases be the local health authority for that other 
area. 



The responsible medical officer 

The first duty of the local health authority concerned on the reception of a 
patient into guardianship is to appoint the doctor who will act as responsible 
medical officer in respect of him. As in the case of patients admitted to hospital 
under the compulsory procedure, once a patient has been received into guardian- 
ship Part IV of the Act gives the “responsible medical officer” certain powers 
and duties, the chief of which are the duty to review the condition of the patient 
in the fourth week of guardianship (section 29(3)), the power to make the 
statutory reports which renew the authority for guardianship (sections 39 and 
40) and the power, and in certain circumstances the duty, to discharge the 
patient (section 43). The responsible medical officer will also have a duty under 
regulation 5 of the guardianship regulations himself to visit the patient at least 
once a year. These functions are dealt with in more detail later in this memor- 
andum. 

Section 53(1) defines the expression “responsible medical officer” for the 
purposes of Part IV of the Act. In relation to a patient subject to guardianship 
the term means the Medical Officer of Health of the local health authority 
concerned, or any other medical practitioner authorised by the local health 
authority concerned to act (either generally or in any particular case or class of 
case or for any particular purpose) as the responsible medical officer. 

It is unnecessary for the local health authority to make a specific appointment 
of a responsible medical officer each time a patient is received into guardianship: 
indeed the necessity for such specific appointments might lead to undesirable 
delay in determining which medical officer is to act as responsible medical 
officer in respect of a patient. Whatever general arrangements are made, however, 
should be such as to establish without doubt the responsible medical officer in 
respect of each patient immediately on his reception into guardianship. 

It is suggested that normally the responsible medical officer should be the 
medical officer on the local health authority’s staff who is going to be generally 
responsible for the patient’s welfare and for visiting him from time to time on 
their behalf. Since the guardianship regulations require that the responsible 
medical officer must visit the patient at least once a year, and since the respon- 
sible medical officer must be fully acquainted with the patient’s condition to 
enable him to carry out his functions in relation to the periodic renewal of the 
patient’s guardianship and his discharge from guardianship, where a local 
health authority have a number of medical officers on their staff, the Medical 
Officer of Health should not act as responsible medical officer himself unless he 
will have time to devote this individual attention to the patient. Different 
medical officers may act as responsible medical officers in relation to different 
patients under the supervision of the local health authority: where the number 
of patients under guardianship is large, the local health authority may wish to 
arrange for responsibility for them to be shared among their medical staff in 
this way. The arrangements should be such, however, that there is only one 
responsible medical officer at any one time in respect of each patient under 
guardianship. 
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Since the functions of responsible medical officer under the Act can only be 
exercised by a doctor specifically appointed as responsible medical officer, and 
since in some cases the functions must be exercised within a limited period in 
terms of the Act, the provision must cover the absence of any responsible medical 
officer, other than temporary absences of, say, less than one week. Where a 
local health authority have several medical officers on their staff who are 
accustomed to act as responsible medical officers, this may be covered in the 
original arrangements authorised by the local health authority, for example, by 
authorising one medical officer to act as responsible medical officer in respect 
of his colleague’s patients during any absence of that colleague. Where this is 
not possible, it would be open to the local health authority to authorise a doctor 
not on their staff, for example, the patient’s general practitioner, to act as 
responsible medical officer during the absence of the usual responsible medical 
officer. In general, however, it is suggested that normally the responsible medical 
officer should be a medical officer on the staff of the local health authority 
concerned and that the patient’s general practitioner should not be expected to 
act except for temporary periods of this kind. 



Supervision of patients and guardians 

BY THE LOCAL HEALTH AUTHORITY CONCERNED 

In terms of section 29(4) the guardian’s powers over the patient are expressly 
stated to be subject to the provisions of any regulations made by the Secretary of 
State under section 33 of the Act. The Mental Health (Guardianship) (Scotland) 
Regulations, 1962 made under that section set out the duties of the guardian 
and local health authority concerned and regulate the guardian’s relationship 
with the local health authority. 

Regulation 4 expresses the duty of the local health authority concerned as: 
“generally to exercise supervision over patients subject to guardianship 
and to ensure that the guardians of such patients make adequate arrange- 
ments for carrying out their duties”. 

The most important preliminary to the carrying out of this duty is, as has 
already been pointed out, a careful choice beforehand of the person to act as 
guardian. Once the guardian has been approved, the regulations ensure that the 
local health authority will be able to exercise effective control over him by 
giving them power to issue directions with which he must comply, and by requir- 
ing him to furnish them with any reports or information about the patient which 
they may require (regulation 9). In addition the regulations lay down specific 
requirements with regard to the information which the guardian must give the 
local health authority from time to time, about such matters as change of 
residence, and the patient’s absence without leave. 



Visits on behalf of the local health authority concerned 

The local health authority’s main contact with the patient and his guardian, 
however, should be by means of visits paid by their officers, rather than through 
written notifications. Under regulation 5(1) the local health authority concerned 
must arrange for every patient under guardianship to be visited on their behalf 
at least once in every three months. This regulation lays down only the minimum 
number of visits. Since patients under guardianship will be only those who are 
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in need of special supervision and control, more frequent visits will be necessary 
in the majority of cases and local health authorities’ visiting arrangements 
should be such as to make this possible. 



Visits by the responsible medical officer 

In terms of regulation 5(1) at least one of the minimum of four visits during 
each year must be made by the responsible medical officer. Again, since the 
responsible medical officer is responsible for supervising the patient and for 
deciding for how long the patient must remain under guardianship, he will in 
many cases no doubt wish to visit the patient more often than the regulation 
requires. 

Section 29(3) in particular requires the responsible medical officer either to 
examine the patient himself or to obtain a report on the patient from another 
doctor during the fourth week after the patient’s reception into guardianship. 
The procedure for this review is described in more detail on pages 80 to 81. It is 
suggested that wherever possible the responsible medical officer should make 
this visit himself, and should take the opportunity of ensuring that both the 
guardian and the patient fully understand their new position and their duties. 



Visits by an approved doctor 

If the responsible medical officer is not approved by a Regional Hospital 
Board for the purposes of section 27 of the Act as having special experience in 
the diagnosis or treatment of mental disorder, he must also ensure that the 
patient is visited from time to time by an approved doctor. This doctor may be 
another doctor on the local authority’s staff, if any of the local authority’s 
medical officers have been approved as having special experience in the type of 
mental disorder from which the patient is suffering, or it may be necessary to 
call in a specialist from the hospital service. In terms of regulation 5(2) an 
approved doctor must visit each patient at least once during the first year of 
guardianship, and thereafter at least once during any period for which the 
authority for guardianship is renewed. It is suggested that, since the procedure 
for the renewal of the authority under section 39 (which is dealt with in more 
detail below) in every case requires the responsible medical officer to arrange 
for a second doctor to examine the patient and to make a report, visits by the 
approved doctor might be so arranged that he could also make the report 
required under section 39. 

The responsible medical officer should ensure, in association as necessary 
with the patient’s general practitioner, that any approved doctor called in to 
see a patient has before him all relevant information about the patient’s past 
history and in particular about the reasons for his reception into guardianship. 



Other visits 

Apart from the requirements as to visits by the responsible medical officer 
and an approved doctor, the regulations do not lay down any requirements as to 
the type of officer who must visit on behalf of the local health authority. It will 
therefore be open to each local health authority to decide which of their mental 
health staff are to be responsible for visiting patients under guardianship. It is 
suggested that they should keep in mind, in making their arrangements, the 
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desirability of ensuring that patients are visited from time to time by lay staff as 
well as by medical officers. It is also open to the local health authority to arrange 
for some of the visits to be paid by the patient’s general practitioner or suitable 
voluntary agencies on their behalf: but whatever arrangements are made must 
be such as to ensure that any deficiencies in the patient’s care or treatment or 
any problems which are causing concern to the patient or his guardian are 
brought promptly to the notice of the local health authority concerned. 

The patient’s general practitioner 

While the general practitioner of a patient under guardianship will have the 
same clinical responsibility for him as for any of his other patients, he is not 
assigned a specific place in the statutory procedure once a patient has been 
received into guardianship. It is, however, clearly important that the responsible 
medical officer should keep in close touch with him. The responsible medical 
officer will no doubt wish to seek the general practitioner’s views, in particular 
if he proposes to discharge a patient or when he is about to decide whether the 
authority for guardianship should be renewed: in the latter case, the general 
practitioner may be asked to examine the patient and make the report necessary 
in terms of section 39 (if this is not to be done by a hospital specialist). The 
general practitioner may also be among the officers authorised to visit the 
patient on behalf of the local health authority concerned. He may also be 
authorised by the local health authority to act as responsible medical officer in 
the absence of the usual responsible medical officer. 

In view of the desirability of close contact, regulation 11 requires the guardian 
to notify the local health authority concerned in writing of the name and address 
of the doctor for the time being acting as the patient’s general practitioner. 

Patients boarded out in the area of another local health authority 

As already indicated, where a patient is placed under a guardian who lives 
outside the area of the local health authority concerned, the local health authority 
concerned still retain responsibility for the visiting and supervision of the 
patient and his guardian. Regulation 6 makes it plain, however, that they must 
notify the local health authority for the area in which the patient lives and that 
they may arrange for that local health authority to carry out on their behalf all 
or some of the visiting of the patient. 

It should be noted that the responsible medical officer cannot delegate to a 
medical officer of the other local health authority his duty to visit the patient at 
least once a year, but the local health authority concerned may, if they wish and 
if the other local health authority agree, appoint a medical officer of the other 
local health authority to act as responsible medical officer. In such circumstances 
the responsible medical officer will be required to make the statutory reports 
renewing the authority for guardianship to the local health authority concerned 
and not to his own local health authority. 

Even where the local health authority concerned have arranged for the local 
health authority for the area to carry out the visiting of the patient, in terms of 
the regulations the guardian will still be required to send the various notifi- 
cations (of change of residence, etc.) to the local health authority concerned. 
Arrangements must, therefore, be made either for the guardian at the same time 
to notify the local health authority for the area or for the necessary information 
to be passed to them by the staff of the local health authority concerned. 
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. It will be for local health authorities to agree between themselves when 
making arrangements for visiting as to how the expenses of visitation will be met. 



Patients under the guardianship of another local health authority 

A patient may be placed under the guardianship of a local health authority 
other than the local health authority concerned, for example, where he is to live 
in a home provided by the other local authority. In such cases, however, the 
local health authority who are acting as guardian will have the same duties 
towards the local health authority concerned as a private person acting as 
guardian, that is, they must make the notifications required by the regulations 
and must comply with any directions given by the local health authority con- 
cerned. It will be for the local health authority concerned to decide in such cases 
whether to retain the visiting of the patient in their own hands, or to ask the 
local health authority who are guardian to arrange the necessary vis : ts to the 
patient on their behalf, and to rely on the reports received from them from time 
to time. 



Consideration of applications and reports 

BY THE LOCAL HEALTH AUTHORITY CONCERNED 

It will be for each local health authority to make their own internal arrange- 
ments for the consideration of reports, etc., relating to individual patients 
under guardianship. Since guardianship applications and accompanying 
medical recommendations, and subsequent reports by the responsible medical 
officer, may contain detailed clinical information about the patient, it may not 
be appropriate for all members of the local authority or all members of the 
Health Committee to receive them. It is suggested that a small sub-committee 
of members might be appointed to consider those cases in which it may be 
desirable for the local health authority to exercise their power of discharge. The 
responsible medical officer will have an independent power to discharge a 
patient from guardianship without reference to the local health authority and 
it is expected that discharge by the responsible medical officer will be the normal 
course in most cases in future. Nevertheless, the Act also gives the local health 
authority concerned power to discharge a patient, subject to the right of the 
responsible medical officer to refuse his consent if in his opinion the patient 
cannot be discharged without being a danger to himself or others (section 43(4) 
and (5)), and it is expected that the local health authority may from time to time 
receive requests for discharge from guardianship, which they will wish to 
consider. 



Powers and duties of the guardian 

The description given below of the powers and duties laid upon guardians by 
the Act and the guardianship regulations is given in terms applicable to guard- 
dians who are private persons. The powers and duties of guardians who are 
local health authorities are, however, the same, with the exception that where 
the local health authority concerned are themselves guardian, the various 
requirements laid down as to notifications to be given by the guardian to the 
local health authority concerned do not, of course, apply. 
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In terms of section 29(4), once a guardianship application takes effect the 
guardian has, to the exclusion of any other person, the same powers over the 
patient as a father has over a pupil child. This general power is, however, 
expressly subject to the provisions of subsections (5) and (6) of section 29 which 
limit the guardian’s powers with regard to the patient’s property and corporal 
punishment, and to the provisions of the guardianship regulations. 



General duty under the guardianship regulations 

Under regulation 7(1) the guardian is stated to be responsible for the care, 
supervision, and general welfare of the patient and for the promotion of his 
physical and mental health. In particular, he is to ensure that the patient is 
provided with adequate and suitable food, clothing, and accommodation 
(regulation 7(2)), and the visiting local authority officers should enquire into 
these points from time to time on their visits. It is suggested that local authorities 
should pay particular attention to sleeping accommodation and should ensure 
that each male patient has a separate bed. 

Under regulation 7(3) the guardian is required to make arrangements for the 
occupation, training or employment, and recreation of the patient, so far as is 
reasonably practicable. Where appropriate, the occupation and training of the 
patient should be considered by the local health authority when the arrange- 
ments for placing him under guardianship are being made. Some patients may 
be capable of ordinary employment, and the Disablement Resettlement Officer 
or other appropriate agencies should be called in to assist in finding a suitable 
job as necessary. In other cases the patient may be adequately occupied within 
the guardian’s household or business, but in some cases it may be necessary for 
the local authority to make arrangements for the patient to attend at an occu- 
pation or work centre and to see that the guardian ensures his regular attendance. 
Where the patient is under sixteen, the education authority should make arrange- 
ments for his education or training unless they have reported him to the local 
health authority under section 56 of the Education (Scotland) Act, 1946 as 
unsuitable for education or training in a special school. 



Maintenance payments 

Since the coming into operation of Part II of the Act on 15th May, 1961, and 
the repeal from that date of section 26 of the Mental Deficiency and Lunacy 
(Scotland) Act, 1913, the National Assistance Board have been responsible for 
the making of maintenance payments, where necessary, in respect of patients 
under guardianship, as in respect of other mentally disordered people who are 
unemployed and in need. The local health authority officers responsible for 
visiting a patient under guardianship should keep in close touch with the 
officers of the National Assistance Board responsible for maintenance payments 
in respect of the patient, and should ensure that these officers are informed of 
any change in the circumstances of the patient which might affect his financial 
needs, and of any change of address, change of guardian or transfer to hospital. 
They should also see that the patient and his guardian are given any advice 
necessary with regard to their financial problems. In addition, local health 
authorities may still, if they consider this necessary, use their general power 
under section 27 of the National Health Service (Scotland) Act, 1947 to provide 
extra items of clothing, bedding or equipment. 
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Any allowance paid by the National Assistance Board will include an element 
for the patient’s pocket money. In other cases, where the patient is able to do 
some work for the guardian, the guardian should be expected to make him an 
appropriate payment. 



Patient’s place of residence 

Under his general power, a guardian may determine the place where a patient 
is to live, which will normally be with the guardian himself. This is, however, 
a matter within the discretion of the guardian, who may from time to time 
allow the patient to leave his normal place of residence, perhaps for a holiday, 
or to move elsewhere, for example for the purposes of employment. Since it is 
essential for the local health authority to know the whereabouts of both guardian 
and patient in order to exercise effective supervision, regulation 10 requires the 
guardian to notify the local health authority in writing of any permanent 
change in the place of residence of himself or the patient, before the change 
takes place. 

In order to avoid as far as possible fruitless visits by local authority officers 
or commissioners or officers of the Mental Welfare Commission while the 
patient is away, the guardian is also required to notify the local health authority 
concerned in writing of any temporary change in the patient’s place of residence 
before it takes place, if the patient is expected to be away for more than a week. 

The guardian is not required by the regulations to notify the local health 
authority of his own temporary absences, but he must of course see that suitable 
arrangements are made for the supervision of the patient during his absence, 
and it is suggested that the local health authority should ask each guardian to let 
them know if at any time he finds it necessary to be away on a frequent number 
of occasions or for any length of time. 

The local health authority must in turn under regulation 14 notify the Mental 
Welfare Commission of any permanent or temporary change of residence 
reported to them by the guardian. Form N may be used for this purpose. No 
form has been printed for the notification by the guardian to the local authority: 
in most cases this will no doubt take the form of a letter. 

The guardian should consult the local authority officers responsible for 
visiting the patient before making any arrangement which will result in the 
patient’s moving permanently away from the guardian’s own residence. Where, 
however, a notification is received of a permanent change in the patient’s (or 
guardian’s) place of residence of which the local health authority have no prior 
knowledge, the local authority officer responsible for the patient should consider 
whether the new arrangement seems sufficient to ensure proper care and super- 
vision for the patient and if necessary any doubts on this head should be dis- 
cussed with the guardian. The local health authority’s power under regulation 9 
to issue directions to the guardian may be used to over-rule any arrangements 
which are clearly unsatisfactory. 

Visiting book 

Regulation 7(4) requires the local health authority to provide and the guardian 
to keep a visiting book in which the date of each visit paid to the patient on 
behalf of the local health authority is to be recorded. The visiting books prepared 
for this purpose will include, besides the name of the visiting officer and the date 
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of the visit, space for recording any action proposed to be taken as a result of 
the visit, or any recommendations or suggestions made by the visitor to the 
guardian for the improvement of the care given to the patient. 

As in the case of the visiting books previously kept in respect of mental 
defectives under guardianship under the regulations made by the General Board 
of Control, references to the relevant regulations have also been printed in the 
visiting book to serve as a reminder to the guardian of his responsibilities 
towards the patient and his duties with regard to notifications, etc., to the local 
health authority concerned. 



Restriction of visits to the patient 

Under regulation 8 the guardian may restrict or prohibit to such extent as 
he thinks necessary visits to the patient by any person, if he has reason to 
believe that visits by that person may have an adverse effect on the patient. 
Since the restricting of visits may be regarded as a considerable curtailment of 
the patient’s liberty and of the rights of his friends, relatives, and other visitors, 
the guardian must, if he exercises this power, inform the local health authority 
in writing as soon as possible. If the local health authority then consider that 
the restriction is unreasonable, they may use their power under regulation 9 to 
direct the guardian to allow visits or more frequent visits by the particular 
person in question in future. Paragraph (1) of regulation 8 makes it plain that 
the guardian’s right to restrict or prohibit visits is subject to any directions given 
by the local health authority under regulation 9. 

Paragraph (3) of the regulation makes it plain that the guardian may not 
restrict or prohibit visits to the patient authorised by the local health authority 
concerned, the Mental Welfare Commission, or the Secretary of State. In terms 
of section 99, the guardian will be guilty of the offence of obstruction if he 
refuses to allow officers of the local health authority concerned or the Mental 
Welfare Commission to visit and interview and (in the case of medical officers) 
examine the patient. Local health authorities should ensure that guardians fully 
understand this, and should also make it plain that the guardian must allow 
such officers to interview or examine the patient in private if they require it. 



Patients' property 

Section 29(5) makes it plain that the powers of the guardian do not include 
any power to deal with the property of the patient. This would not prevent the 
guardian of a patient being separately appointed to act as curator bonis in 
respect of the patient, but unless he is so appointed he will have no power to 
administer the patient’s property. 

The local health authority may have a duty under section 91 to petition the 
court for the appointment of a curator bonis if they are satisfied that a patient 
under their supervision is incapable of adequately managing and administering 
his property and that a curator ought to be appointed. 



Corporal punishment and offences against patients 
Section 29(6) provides that the guardian of a patient is not to administer 
corporal punishment to the patient, and that a person who contravenes this 
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provision shall be guilty of an offence and liable on summary conviction to a 
fine not exceeding £50. The court are also required to intimate the conviction 
to the Mental Welfare Commission. 

Regulation 15 requires that where a person acting as guardian to a patient is 
convicted of an offence under section 29(6) or of an offence under sections 94 
to 99 of the Act (which deal with false statements, ill-treatment of patients, 
offences against female defectives and patients, assisting patients to absent 
themselves without leave, and obstruction) the local health authority must 
immediately consider whether the patient should remain under the guardianship 
of that person. If they decide that the patient should be placed under another 
guardian, they should initiate a transfer under the procedure described later in 
this memorandum. If on the other hand they consider that there are extenuating 
circumstances and that the patient may safely remain under the guardianship of 
the convicted person, they must inform the Mental Welfare Commission in 
writing, giving their reasons. It should be noted that this provision applies 
whether the offence of which the guardian is convicted was committed against 
the patient under his guardianship or against any other mentally disordered 
person. 



Absence without leave 

Section 36 of the Act provides powers to take into custody a patient who 
absents himself without his guardian’s permission from the place where the 
guardian requires him to live, and powers to return him to that place. 



Time limits on taking patients into custody 

Section 36(3) imposes the same time limits on the taking into custody of 
patients subject to guardianship as in the case of patients liable to be detained 
in hospital. If a patient is not taken into custody within the appropriate period, 
he ceases to be subject to guardianship and the power to retake him lapses. The 
periods date from the first day of absence without leave and are as follows : 

(1) for a patient who is subject to guardianship because he is suffering from 
mental deficiency, three months; and 

(2) for a patient who is subject to guardianship because he is suffering from 
mental illness, twenty-eight days. 



Persons who may take patients into custody 

The persons authorised by the section to take into custody and bring back 
patients subject to guardianship who are absent without leave are: 

(а) tire patient’s guardian; 

(б) any person authorised in writing by the guardian; 

(c) any officer on the staff of a local health authority (it should be noted that 
this is not confined to the staff of the local health authority concerned) ; 

(d) any person authorised in writing by a local health authority; and 

(e) any constable. 
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A person so authorised may make arrangements for the detention of the patient 
temporarily (for example, overnight) in a hospital or other suitable place if it 
is impossible to convey him immediately back to the place where he lives. 



Patients absent without leave outside Scotland 

Although section 83 gives power to take into custody in other parts of the 
United Kingdom patients who are absent without leave from a hospital in 
Scotland, and to bring them back to the Scottish hospital, it should be noted that 
the section does not authorise the taking into custody outside Scotland of a 
patient subject to guardianship under the Act. If therefore such a patient is 
absent without leave in England and Wales or Northern Ireland, he may not be 
taken into custody unless he subsequently returns to Scotland while the period 
allowed for his taking has still not expired. (This would not prevent action being 
taken meanwhile under the mental health legislation of the other country if the 
patient’s mental condition warranted this and such action was necessary in the 
interests of his health or safety or for the protection of others.) 



Notification to the local health authority and the Mental Welfare Commission 

Regulation 13 requires the guardian to inform the local health authority 
concerned immediately if a patient absents himself without leave. It should be 
noted that this notification need not be in writing; it is suggested that the local 
health authority should impress on guardians the need to let them know of any 
absence urgently (by telephone, if possible). Similarly the guardian is required 
to inform the local health authority concerned immediately if a patient subse- 
quently returns or is taken into custody within the appropriate time limit. 

Under regulation 14(2) the local health authority concerned are in turn 
required to notify the Mental Welfare Commission in writing of the absence 
without leave, taking into custody, or return. Form M may be used for this 
purpose. If the patient does not return and is not taken into custody within the 
appropriate period, so that the authority for his guardianship expires, the 
Mental Welfare Commission should be informed on form O. 



Correspondence of patients 

Section 34 of the Act describes the circumstances in which letters or other 
postal packets to or from patients subject to guardianship may be withheld 
from the patient or from the other persons to whom they are addressed. Postal 
packets must not be withheld in any circumstances other than those described 
in the section (section 34(4)). 

The term “postal packet” includes letters, postcards, newspapers, packets 
and parcels which might be sent by post, even if in fact they are delivered or 
sent by hand; it also includes telegrams. 

Incoming correspondence 

Under section 34(1) (as read with section 34(5)) an incoming postal packet 
addressed to a patient under guardianship may be withheld from him only if the 
guardian (or any person authorised by the guardian to act for the purpose) is 
of the opinion that receipt of the packet would interfere with the patient’s 
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treatment or cause him unnecessary distress. Any postal packet so withheld 
must be returned to the sender, if known, and the sender must be given an 
explanation of the reasons for withholding the packet. 

Guardians should use this power very sparingly. It should not be necessary 
for guardians to read all letters addressed to the patients under their care: use 
of the power should be confined to those cases in which there is reason to 
believe that the patient may be upset by correspondence, and even in such cases, 
it should only be necessary to examine letters from persons whose previous 
letters have upset the patient. 

The provision empowering the guardian to authorise another person to act 
in his place for the purposes of this section will cover any case in which the 
guardian may not be on hand to decide himself whether a letter should be 
withheld; it will enable the guardian, for example, to authorise his wife to 
exercise this power during his temporary absences or to authorise the employer 
to act where the patient enters residential employment away from the guardian’s 
household. Again, however, local health authorities should impress on guardians 
that the power should only be delegated to responsible persons who may be 
expected to exercise it with discretion. 



Outgoing correspondence 

Under section 34(2) any letter written by a patient subject to guardianship 
(or any other postal packet addressed by him) may be withheld from the Post 
Office: 

(a) if the person to whom it is addressed has given notice in writing to the 
local health authority concerned or to the guardian (or to the person he 
has authorised to act for the purposes of this section) asking that the 
patient’s letters to him should be withheld; or 

( b ) if the guardian (or the person he has authorised to act) thinks that the 
letter would be unreasonably offensive to the addressee, or that it is 
defamatory of a person or that it would be likely to prejudice the interests 
of the patient (for example, if it contains false confessions). 

The guardian or the person authorised by him may not, however, open or 
examine any letter or other postal package addressed by a patient unless he is of 
the opinion that the mental disorder from which the patient is suffering is likely 
to lead him to send offensive, defamatory or damaging communications (section 
34(3)). No outgoing letters should therefore be read by the guardian unless 
there are special reasons for doing so, within the terms of the section, in the case 
of a particular patient. Other patients’ letters should be sent unopened. 



Persons from whom letters may not be withheld 

Whatever their contents postal packets may not in any circumstances be 
withheld if they are addressed to any of the following persons or classes of 
persons (the proviso to section 34(2), as read with section 34(5)) : 

(i) the nearest relative of the patient; 

(ii) the Secretary of State; 

(iii) the Lord Advocate; 

(iv) any Member of Parliament; 
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(v) the Mental Welfare Commission or any commissioner of the Commission ; 

(vi) any sheriff or sheriff clerk ; and 

(vii) the local health authority concerned. 

It follows from this that it is not open to any of the persons listed above to 
request the guardian or the local health authority to withhold letters addressed 
to them by the patient. 



Control by the local health authority concerned 

Whi'e the guardian may exercise his powers under this section without reference 
to the local health authority concerned, it is suggested that the local health 
authority should ask him to inform their officers if it proves necessary to use 
these powers, so that the circumstances may be fully discussed and made 
known to the responsible medical officer in charge of the patient’s treatment. 
If the local health authority are of the opinion that a guardian is interpreting 
his powers under this section unreasonably, they may use their power under 
regulation 9 to issue directions to the guardian. 



Review of patient’s condition during the fourth week of 

GUARDIANSHIP 

Section 29(3) of the Act provides that the responsible medical officer must 
make a special review of a patient’s condition during the fourth week after his 
reception into guardianship. This special review will provide an opportunity to 
the responsible medical officer to get to know the patient and his response to 
guardianship. 

Procedure for renew — examination of patient 

The procedure for review is the same as in the case of patients detained in 
hospital and is dealt with fully on pages 33 to 35. Section 29(3) provides that 
during the period of seven days ending on the twenty-eighth day after the 
patient’s reception into guardianship the responsible medical officer must 
examine the patient or obtain a report on his condition from another doctor. 
The provision for obtaining a report from another doctor (who might be the 
patient’s general practitioner or another local authority medical officer) is 
intended to cover any case where the responsible medical officer is unavoidably 
prevented from carrying out the examination himself during the required period : 
but normally the examination should be undertaken by the responsible medical 
officer himself. 

While no form is prescribed for the review during the fourth week of guardian- 
ship, form I has been printed for the purpose. Where it proves necessary to call 
on another doctor to examine the patient, he should complete part II of the 
form for the purpose of his report to the responsible medical officer on the 
patient’s condition. 

Report to the Mental Welfare Commission and the local health authority concerned 

If the responsible medical officer decides, either at his own examination of 
the patient or after considering the report by the other doctor, that the patient’s 
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condition does not warrant his continuing under guardianship, he should make 
an order for the discharge of the patient. Where, however, he decides that the 
patient should continue under guardianship, the Act requires him to inform 
the Mental Welfare Commission and the local health authority concerned. 
For this purpose he should complete part I of form I; one copy of the form 
should go to the Mental Welfare Commission and another to the local health 
authority. The report to the Commission and the local health authority should 
be made as soon as possible after the responsible medical officer’s examination 
of the patient or after his consideration of the report by the other doctor. 



Information to be given to the patient and his nearest relative 

The Act also requires the responsible medical officer to inform the patient’s 
nearest relative if he does not discharge the patient. As form I may contain 
clinical details which it would not be appropriate for the nearest relative to 
receive, the nearest relative should not normally be given a copy of the form. 
He should instead be informed of the substance of the responsible medical 
officer’s decision in an appropriate way. This may also provide a convenient 
opportunity to give the nearest relative some information about his rights, and 
leaflet G1 has been prepared to serve both purposes. 

There is no statutory obligation to inform a patient of the outcome of the 
review of his condition during the fourth week of guardianship. It is, however, 
important that each patient should be made aware of his position in relation to 
his guardian and the officers of the local health authority concerned, and also 
that he should be given full information about his rights under the Act. Accor- 
dingly, leaflet G2 has been prepared for this purpose and might be given to each 
patient over the age of sixteen either on his reception into guardianship or when 
the responsible medical officer examines him during the fourth week of guardian- 
ship, and to other patients on reaching the age of sixteen. 

Use of the leaflets is not obligatory and local health authorities may in some 
cases prefer to arrange for individual letters to be sent to patients and their 
nearest relatives as the occasion arises. Even where a local health authority 
generally use the leaflets, it is open to the responsible medical officer to decide, 
in any particular case, that a patient’s condition is such that it would be prefer- 
able to give him the necessary information about his rights orally and infor- 
mally, provided that the statutory requirements are met. Where the leaflets are 
used, wherever possible the information in them should be supplemented by 
oral explanation from the visiting local authority officers; the leaflets should not 
be handed or sent to the patient without other explanation. This is particularly 
important at the time of a patient’s first reception into guardianship. 



CONTINUATION OF AUTHORITY FOR GUARDIANSHIP 
Renewal of authority for guardianship 

In terms of section 39, the authority for a patient’s guardianship remains in 
force, if he is not previously discharged from compulsory powers, for one year 
from the date of his reception into guardianship. It may then be renewed, if 
the procedure set out in the section is followed, for a further period of one year 
and thereafter for further periods of two years at a time. 
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The procedure for renewal is substantially the same as that for the renewal 
of the authority to detain a patient in hospital, and the brief account given 
below should therefore be read in association with the fuller account on pages 
41 to 45 of this memorandum. 



Test for continuing the authority for guardianship 

The test for continuing the authority for guardianship is the same as the 
third of the three statements required under section 25(4) in the medical recom- 
mendations accompanying a guardianship application: that is, whether, in the 
opinion of the responsible medical officer, it is necessary in the interests oi the 
health or safety of the patient or for the protection of other persons that the 
patient should remain under guardianship. 

In deciding whether or not it is necessary to renew the authority the respon- 
sible medical officer should keep in mind the possibility that, even if the patient 
still needs care and supervision, he may now be fit to be discharged from guar- 
dianship and to receive further help informally without powers of compulsion. 
The prescribed form for the responsible medical officer’s report renewing the 
authority for guardianship requires him to state why care without formality is 
not appropriate. This possibility of informal care is a consideration which the 
responsible medical officer should bear in mind at all times and not solely at the 
renewal of authority, since section 43(2) places on hint a duty to discharge a 
patient from guardianship at any time as soon as he is satisfied that the patient 
is no longer suffering from mental disorder or that, having regard to the care or 
supervision which would be available for the patient if he were discharged, it is 
no longer necessary in the interests of his health or safety or for the protection 
of other persons that he should remain under guardianship. 



Procedure for renewal— the report by the second doctor 

Under section 39(2) the responsible medical officer must, within the period 
of two months before the authority for the guardianship of a patient is due to 
expire, obtain from another doctor a report on the condition of the patient. As 
already suggested, the second doctor asked to make the report might be a 
doctor who has been approved as having special experience in the diagnosis or 
treatment of mental disorder (thus fulfilling the requirement of regulation 5(2) 
of the guardianship regulations) or he might be the patient’s general practitioner. 
His report should be in prescribed form 10. .... 

It will be noted that the procedure for the renewal of authority, in requiring a 
second opinion in all cases, differs from the procedure for the review of the 
patient’s condition during the fourth week of guardianship, when the responsible 
medical officer is only required to obtain a report from another doctor if he is 
unable to examine the patient himself during the required period. 



Report by the responsible medical officer 

Once the responsible medical officer has received the report by the other 
doctor, he must himself assess the need for the patient to remain under guardian- 
ship Although it is desirable that he should visit the patient himself for this 
purpose, he need not do so, provided that he has sufficient recent knowledge 
of the patient’s condition to be able to make his decision without this. 
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If the responsible medical officer then decides that it is necessary that the 
patient should remain under guardianship, he must make' a report to that 
effect on prescribed form 9 (printed together with prescribed form 10) and give 
one copy to the local health authority concerned and send one to the Mental 
Welfare Commission. In each case a copy of the second part of the document 
(form 10) giving the report by the other doctor must be completed. The furnish- 
ing of the report by the responsible medical officer to the local health authority 
concerned and the Mental Welfare Commission has the effect of renewing the 
authority for whichever period is appropriate in the individual case, that is, 
for a further year if the patient has been under guardianship for one year 
previously, and for a further two years if the patient has already been under 
guardianship for a longer period. The procedure must be completed and the 
report furnished within the period of two months before the day on which the 
authority is due to expire. 



Consideration by the local health authority concerned 

While the Act requires that the responsible medical officer must furnish his 
report to the local health authority concerned, this may be met by his handing 
the report to the officer responsible for receiving documents relating to the 
guardianship procedure, in accordance with the arrangements made by the local 
health authority. As indicated on page 73 above, it is for each local health 
authority to decide the extent to which their members will see and consider the 
various documents relating to patients under guardianship. If, in any case, it is 
decided that reports under this section should be seen by a committee of 
members, it is suggested that wherever possible their consideration of the 
patient’s case should be completed before the date on which the authority 
expires and is renewed, especially if there is any possibility of the local health 
authority wishing to exercise their power of discharge. The report by the 
responsible medical officer itself effects the renewal, however, and the renewal is 
effective even if the consideration by the local health authority is delayed 
beyond the renewal date. 

Notification to the patient , his nearest relative and guardian 

The Act requires the local health authority concerned, unless they decide to 
discharge the patient, to notify the patient, his nearest relative and his guardian 
of the furnishing of the report and renewal of the authority (section 39(6)). 
Under section 39(7), if the patient is sixteen years or over, he has a right to 
appeal to the sheriff to order his discharge and he must be informed of this right 
also (section 51(1)). 

Leaflets G3 and G3(u) have been prepared for the purposes of notifying the 
nearest relative and the guardian (where the guardian is not also the nearest 
relative) respectively. Leaflet G4 may be used to notify the patient both of the 
renewal of the authority and of his right to appeal. The right to appeal may be 
exercised (in terms of section 39(7)) once only at any time within the period for 
which the authority for guardianship is renewed, that is, at any time during 
the following year or two years, as the case may be. 

The Act requires that the patient must be told that the authority for his 
guardianship has been renewed even if he is under sixteen and has no right of 
appeal. Leaflet G4 may be used for this purpose, with the paragraph on the 
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right of appeal deleted, but the responsible medical officer may instead prefer 
to tell the patient orally when he next visits him or to arrange for the other 
local authority visiting officers to do so. 

Lapse of authority for guardianship 

Where the authority for guardianship is not renewed, the local health authority 
concerned must inform the Mental Welfare Commission in accordance with 
regulation 14(2) of the guardianship regulations. Form O may be used for this 
purpose. The nearest relative and the patient’s general practitioner should also 
be informed. 



The special review at the age of twenty-five 

As explained on pages 9 to 10 of this memorandum, section 23 of the Act 
places certain age limits on the use of compulsory powers in the case of patients 
suffering from certain types of mental disorder. The patients in whose case the 
age limits apply are: 

(a) mental defectives who are capable of living an independent life and of 
guarding themselves against serious exploitation; and 

( b ) persons suffering from a mental illness which is a persistent disorder 
manifested only by abnormally aggressive or seriously irresponsible 
conduct. 

A patient who falls into one of these classes may not be received into guardian- 
ship after the age of twenty-one, and if he is received into guardianship before 
that age, he must cease to be subject to guardianship at the age of twenty-live. 

This does not apply, however, in the case of patients who are placed under 
guardianship under a guardianship order made by the courts under Part V of 
the Act (see the separate memorandum on Part V). Slightly different con- 
siderations also apply in the case of patients who are already under guardianship 
when the Act comes into operation and who remain under guardianship until 
they reach the age of twenty-five ; these are explained in the separate memoran- 
dum on the Transitional Provisions. 

Section 40 of the Act sets out the procedure to be followed when certain 
patients under guardianship approach the age of twenty-five to determine 
whether or not they fall into the classes of patients who cannot be subject to 
compulsory powers after that age. 

Patients whose cases must be reviewed 

It is not necessary to carry out the special review in the case of all patients 
who reach the age of twenty-live while still under guardianship. The responsible 
medical officer must carry out the procedure only in the case of : 

A. patients suffering from mental deficiency who were received into guardian- 
ship before they reached the age of twenty-one; and 

B. patients suffering from a mental illness which is a persistent disorder 
manifested only by abnormally aggressive or seriously irresponsible 
conduct. 

It is not necessary to carry out the review in the case of patients suffering 
from mental deficiency who were last received into guardianship after reaching 
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the age of twenty-one, since such patients must by definition fall into the class 
of patients who can be subject to compulsory action at any age ; that is, their 
mental deficiency must be such that they are incapable of leading an independent 
life, or else the guardianship application would have been invalid. 

It is also unnecessary to review those patients in whose case the medical 
recommendations accompanying the original application and the subsequent 
reports by the responsible medical officer show that they are under guardianship 
because they are suffering from a mental illness which is not a behav our disorder 
only. These patients also fall into the class of patients who may be subject to 
compulsory action at any age. If there is any doubt, however, in any particular 
case, as to whether the mental illness from which a patient is suffering is or is 
not a behaviour disorder only, the special review should be carried out. 

Tests for continuing the authority for guardianship 

The authority for the guardianship of a patient can only be continued after 
the special review if the responsible medical officer reports that the patient is 
suffering from a mental disorder which would warrant his reception into 
guardianship under Part IV of the Act; that is, that he is suffering from a mental 
disorder which, if he were not already under guardianship, could be a ground 
for making a guardianship application at his present age of nearly twenty-five— 
which is therefore not a mental disorder of a class which can only be a ground 
for reception into guardianship in the case of a patient under twenty-one. 

As explained on page 45 above, a patient detained in hospital may continue 
to be detained after the age of twenty-five, notwithstanding that his mental 
disorder is of a class normally subject to age limits, on the grounds that he 
would be likely to act in a manner dangerous to himself or others if he ceased 
to be liable to compulsory powers. It should be noted that this test does not 
apply in the case of patients subject to guardianship. The responsible medical 
officer may only continue a patient’s guardianship after the age of twenty-five 
on the grounds that his mental disorder is of a class not subject to age limits. 



Procedure for review — report by second doctor 
Although the tests to be applied are different, the procedure to be followed 
is similar to that for the renewal of the authority for guardianship under section 
39. Within the period of two months before a patient subject to special review 
reaches the age of twenty-five, the responsible medical officer must obtain a 
report in prescribed form 14 from another doctor. As in the case of the renewal 
of authority under section 39, this other doctor might be a specialist who has 
been approved by a Regional Hospital Board for the purposes of section 27, the 
patient’s general practitioner, or another medical officer on the staff of the 
local health authority. The prescribed form requires the doctor to state whether 
he considers that the patient should continue to be subject to guardianship 
after the age of twenty-five on the grounds that he is suffering from a mental 
disorder of a type not subject to age limits. He must also give his reasons for 
his opinion. 

Report by the responsible medical officer 

When the responsible medical officer has received the report by the other 
doctor, he must himself decide whether the patient’s guardianship should be 
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continued. If he then decides that the patient should remain under guardianship 
on the grounds that he does not fall into the classes subject to age limits, he 
must make a report to that effect in prescribed form 13 (printed with prescribed 
form 14), and furnish a copy of the report (with form 14, the second part of the 
document, completed in each case), to the local health authority concerned and 
the Mental Welfare Commission. 

The furnishing of the report has the effect of continuing the authority for the 
guardianship of the patient beyond the age of 25 but it does not affect the period 
for which the authority remains in force in terms of section 39 ; the authority 
will still have to be renewed under section 39 before the expiry of the period of 
guardianship authorised by the last renewal, unless the patient is later con- 
sidered fit for discharge. 

It is essential that the procedure should be carried out and the report furnished 
within the period of two months ending on the patient’s twenty-fifth birthday. 



Consideration by the local health authority concerned 

If in any case it is decided that a committee of local health authority members 
should see and consider the responsible medical officer’s reports under this 
section, it is suggested that they should endeavour to complete this consideration 
before the patient’s twenty-fifth birthday, especially if there is a possibility that 
the local health authority will wish to exercise their right of discharge. 



Notification to the patient , his nearest relative and guardian 

The Act requires the local health authority concerned, unless they decide to 
discharge the patient, to notify the patient and his nearest relative of the furnish- 
ing of the report (section 40(3)). Both the patient and his nearest relative have 
a right to appeal to the sheriff to order the patient’s discharge, and they must be 
told of this right also. The appeal must be made within the period of twenty- 
eight days beginning with the patient’s twenty-fifth birthday. It is, therefore, 
important that the notification should be made promptly, and wherever possible 
well before the patient’s birthday. 

Leaflet G5 may be used to inform the nearest relative, and leaflet G6 to inform 
the patient. Although there is no statutory requirement that the patient’s 
guardian must be informed, it is suggested that he should be notified by means 
of leaflet G5(n). The printed form of report includes sections for recording the 
receipt of the report by the local health authority concerned, the notification of 
the receipt to the guardian, and the notification of the receipt and of the right of 
appeal to the patient and his nearest relative. 



Patients whose guardianship is not continued 

Where the authority for the guardianship of a patient is not continued after 
his twenty-fifth birthday, the Mental Welfare Commission should be informed 
on form O. The patient’s nearest relative and his general practitioner should also 
be informed. 

Where a patient’s mental disorder is such that he cannot remain under 
guardianship after the age of twenty-five, the local health authority should see 
that he continues to receive all necessary help and supervision from their 
officers. The end of statutory guardianship does not in any way limit the local 
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health authority’s powers to provide services for the patient: it does, of course, 
mean that the patient must in future be willing to accept help and can no longer 
be compelled to accept the arrangements which the local health authority and 
his former guardian consider best for him. 



Patients who are absent without leave 

WHEN THE AUTHORITY FOR GUARDIANSHIP IS DUE TO EXPIRE 

Section 41 makes special provision to cover cases in which a patient is absent 
without leave at the time when the authority for his guardianship is due to 
expire, either at one of the ordinary intervals under section 39 or at the age of 
twenty-five under section 40. The provisions are the same for guardianship 
patients as for hospital patients and are explained in detail on page 44 above. 



Patients who are sentenced to imprisonment 

Section 42 deals with the position of patients who, while subject to guardian- 
ship, come before the courts and are sent to prison or to some other penal 
institution or to an approved school. The effect of the section is that if the 
period of imprisonment or other detention in custody is long (exceeding six 
months) then the authority for the patient’s guardianship ceases at the end of 
that six months, but if the period of imprisonment or detention in custody does 
not exceed six months, then the authority for guardianship continues without 
the need to make a fresh guardianship application after the patient’s discharge 
from custody or to take any action for renewal during the period in custody. 

The provisions of the section are the same for guardianship patients as for 
hospital patients and are described on pages 49 to 50 above. 



DISCHARGE FROM GUARDIANSHIP 

Sections 43 and 44 of the Act set out the persons and bodies who may discharge 
a patient from guardianship, the circumstances in which they may or must 
do this, and the limitations, if any, on their power of discharge. 

Discharge in accordance with the provisions of this section means solely 
discharge from compulsory guardianship and the end of powers of control over 
the patient. It does not affect the local health authority’s power and duty to 
provide care and supervision for the patient if he still needs and is willing to 
accept their help, and each local health authority should see that all necessary 
services are made available to any patient on his ceasing to be subject to 
guardianship. Discharge will not necessarily mean that the patient will cease 
to live with the person who has hitherto acted as guardian. Even where that 
person is not related to the patient, he may still be willing to provide a home for 
the patient despite the ending of his powers over him. 

The provisions of the Act with regard to discharge from guardianship are 
similar to those with regard to discharge from detention in hospital and are 
dealt with in greater detail on pages 50 to 55 of this memorandum. 
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Orders for discharge 

To bring to an effective end a patient’s guardianship, a written “order for 
discharge’’ is necessary in all cases. An oral statement by a person empowered 
to order discharge will not be valid. Any order for discharge should be kept by 
the local health authority concerned with the documents which authorised the 
patient’s guardianship. 



Discharge by the responsible medical officer 

The doctor acting as responsible medical officer in respect of a patient under 
guardianship may at any time make an order for that patient’s discharge 
(section 43(3)), and it is expected that the majority of discharges from guardian- 
ship in future will be at the instance of the responsible medical officer, since he 
will be the doctor in clinical charge of the patient. Discharge will thus no 
longer be a function solely of a central body, as under the present Mental 
Deficiency (Scotland) Acts; primary responsibility will rest with the responsible 
medical officer. 

In addition to this power to discharge a patient at any time and for any 
reason the Act gives the responsible medical officer a duty to discharge a patient 
in certain circumstances. Section 43(2) provides that the responsible medical 
officer must make an order for the discharge of a patient; 

(a) if he is satisfied that the patient is not suffering from mental disorder or 
(, b ) if he is satisfied, after taking into account the care and supervision which 
would be available if the patient were discharged, that it is not necessary 
that the patient should remain under guardianship in the interests of his 
health or safety or for the protection of other persons. 



Discharge by the Mental Welfare Commission 
The Mental Welfare Commission may discharge a patient from guardianship 
at any time, and they have a duty to do so in certain circumstances, similar to the 
duty imposed on the responsible medical officer. In view of the responsible 
medical officer’s powers, however, they are expected rarely to require to use 
their power of discharge. 



Discharge by the local health authority concerned 
The local health authority concerned may also make an order for the discharge 
of a patient under guardianship. As suggested on page 73, a small sub-committee 
of members of the local health authority might be appointed to consider any 
cases in which it may be desirable for the local health authority to exercise their 
power of discharge. 

An order for the discharge of a patient by the local health authority con- 
cerned takes effect seven days after the making of the order, if the responsible 
medical officer signifies his consent within that period. The responsible medical 
officer cannot refuse his consent, however, unless he makes a report in writing 
to the effect that in his opinion the patient cannot be discharged without being 
a danger to himself or to others. If he makes such a report, the order for dis- 
charge is of no effect (section 43(5)). 
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Discharge by the sheriff 

The sheriff may make an order for the discharge of a patient under guardian- 
ship where an appeal has been made to him by the patient under section 39 or 40 
or by the nearest relative under section 40 or section 44. 



Discharge by the nearest relative 

The nearest relative of a patient may also order his discharge from guardian- 
ship, subject to the provisions of section 44, which enable the responsible 
medical officer to bar discharge in certain circumstances. (The nearest relative 
has no power of discharge if the patient is subject to guardianship by virtue of a 
guardianship order made under Part V of the Act — see the separate memoran- 
dum on Part V.) 

If he wishes to exercise his power of discharge, the nearest relative must first 
give not less than seven days’ notice of his intention to do so to the local health 
authority concerned. Leaflet G1 prepared for the nearest relative on the patient’s 
reception into guardianship has a space at the top for the insertion of the 
address to which this notice should be sent (and to which any letters to the 
responsible medical officer can also be sent). It may be convenient for this 
address to be that of the local authority department immediately concerned with 
mental health services, and not that of the local authority’s main office, if this is 
elsewhere. Local health authorities must make arrangements to deal promptly 
with any communications received from the nearest relative at the address 
given on the leaflets. 

The seven days’ period of notice begins to run from the day when the notice 
of intention to discharge is delivered to the address on the leaflet either by 
post or by hand. The date of receipt should be marked on the notice, and the 
notice should then be brought immediately to the attention of the responsible 
medical officer, so that he may decide within the seven days whether this is a 
case in which he should exercise his power to bar discharge. 



Report by the responsible medical officer barring discharge by the nearest relative 

The responsible medical officer can only bar discharge by the nearest relative 
on the grounds that the patient is suffering from a mental disorder of a nature 
or degree which would warrant his reception into guardianship under Part IV 
of the Act ; that is, that his condition is such that, if the nearest relative discharged 
him, he could be received into guardianship again immediately on a fresh 
application. Thus the responsible medical officer cannot prevent the nearest 
relative from discharging a patient unless he would be prepared himself to 
recommend the patient’s reception into guardianship again immediately. 

It follows also that in the case of a patient who falls into the classes subject 
to age limits on the use of compulsory powers, that is, a patient suffering from 
mental deficiency who is capable of leading an independent life, or a patient 
suffering from a mental illness which is a behaviour disorder only, the respon- 
sible medical officer cannot bar discharge after the patient reaches the age of 
twenty-one, because the mental disorder from which the patient is suffering is 
such that it cannot be a ground for a fresh guardianship application after 
that age. 
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(There is no provision in the Act for barring discharge from guardianship 
by the nearest relative on the grounds that a patient would be dangerous if 
discharged, although this may be a ground for barring discharge from detention 
in hospital.) 



Effect of the responsible medical officer's report and notification to the nearest 
relative 

Form J has been prepared for the report by the responsible medical officer 
barring discharge by the nearest relative. If the responsible medical officer 
makes a report in this or a substantially similar form, any order for discharge 
subsequently made by the nearest relative will be of no effect, and the nearest 
relative may not make another order for discharge for a period of six months 
beginning with the date of the report. The local health authority concerned 
must inform the nearest relative that the report has been made, and the nearest 
relative then has a right to appeal to the sheriff within twenty-eight days from 
the day on which he is informed that the report has been made. Leaflet G7 may 
be used to inform the nearest relative of the report and of his right of appeal. 
Wherever possible this should be supplemented by a personal explanation from 
the responsible medical officer of the reasons why he feels it necessary for the 
patient to remain under guardianship at present. 

Notifications to the Mental Welfare Commission, nearest relative and guardian 

Where a patient is discharged, otherwise than by an order for discharge made 
by the Mental Welfare Commission, the local health authority concerned 
should notify the Commission in accordance with regulation 14. Fomi O may 
be used for this purpose. 

Unless the patient is discharged at the instance of the nearest relative, that 
relative should also be informed of the discharge as soon as possible. 

The guardian must, of course, also be informed of the discharge. Where 
discharge means that the patient will no longer remain in his household or under 
his care, the local health authority will no doubt ensure that he is given as 
much prior warning as is possible in the circumstances. Where the patient is to 
remain with the person who has hitherto acted as guardian after discharge, 
particular care must be taken to ensure that the former guardian understands 
that his powers under the Act have come to an end, but at the same time an 
assurance should be given to him that he will still be able to look to the local 
health authority for help and support in his task of looking after the patient. 

The responsible medical officer should also ensure that the patient’s general 
practitioner knows of the changed position. 



CHANGE OF GUARDIAN 

Section 37 of the Act lays down a procedure for transferring a patient from 
the guardianship of one person into the guardianship of another, without a 
break in the control over the patient and without the need for a fresh guardian- 
ship application. (The section also enables a patient to be transferred from 
guardianship to compulsory detention in hospital — this is dealt with later in 
this memorandum.) 
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Transfers from guardianship in Scotland to guardianship in England and 
Wales are dealt with in Part VI of the Act and the appropriate procedure will 
be described in the memorandum on the Miscellaneous Provisions of the Act. 



Circumstances making change of guardian necessary 
Unsuitability of present guardian 

The suggestion that a patient should be transferred to the care of another 
guardian may originate with the responsible medical officer or other officers 
visiting the patient on behalf of the local health authority concerned. This will 
not necessarily mean that the present guardian is failing in his duties, but the 
local authority officers may, for example, come to form the view that a different 
guardian and a different place of residence would offer better facilities for the 
training or occupation or medical care of the patient. In other instances, the 
local authority officers may consider that a guardian is not properly fulfilling 
his duties and that the only remedy is to remove the patient from his care. 
Regulation 15 in particular requires the local health authority concerned to 
consider, in every case where a guardian is convicted of certain offences under 
the Act, whether any patient under his guardianship should be removed from 
his care. 

Views of the patient’s nearest relative 

Alternatively, the suggestion for a change of guardian may come from the 
patient’s relatives or friends. Where this happens, care should be taken to ensure, 
as in the case of a guardianship application, that the person proposed by the 
relative or friend as the new guardian is a suitable person to act, and also that 
the change of guardian would not have a detrimental effect on the patient. 



Guardian unwilling to continue to act 

Occasionally the need for a change of guardian may arise because the guardian 
himself is no longer willing to undertake the duties of guardian. In such a case, 
the guardian may ask the responsible medical officer or other visiting officers 
to arrange a transfer, while signifying his willingness to continue to act himself 
until appropriate new arrangements are made. 

Where the guardian wishes to be relieved of his duties at once, however, the 
Act provides that he may give notice in writing to the local health authority 
concerned that he desires to relinquish his functions as guardian (section 38). 
The effect of such a notice is to transfer the guardianship of the patient immed- 
iately to the local health authority concerned, and the written notice should 
therefore be kept with the documents authorising the patient’s guardianship in 
order that the authority of the local health authority concerned as guardian 
over the patient may not subsequently be challenged. The Mental Welfare 
Commission should be informed where such a notice is received. 

Where such a notice is received, unless the former guardian is willing tem- 
porarily to continue to care for the patient despite his refusal to continue as 
guardian, the local health authority concerned should take immediate steps to 
remove the patient from the guardian’s residence. If the arrangements then 
made for the patient are such (residence in a local health authority home, for 
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example) that it is appropriate for the local health authority concerned to 
continue to act as guardian themselves, no further formalities are necessary: 
the written notice from the former guardian is sufficient to establish the authority 
of the local health authority concerned as new guardian. If, however, the 
patient is placed under the care of a private person, the normal procedure for 
the transfer of guardianship, described below, should be operated in order to 
give that person the authority of guardian. 



Death of guardian 

In terms of section 38, the death of a guardian has the same effect as a written 
notice from the guardian of his desire to relinquish his functions, that is, the 
guardianship of the patient will immediately vest in the local health authority 
concerned. The Mental Welfare Commission should be informed. It will be for 
the local health authority to decide whether it would be suitable for the patient 
to remain under their guardianship, whether he should be transferred to the 
guardianship of the new head of the former guardian’s household, or whether 
he should be transferred to the guardianship of another person or authority. 



Temporary incapacity of guardian 

Where a guardian is temporarily incapable of acting, because of illness or 
for any other reason, during his incapacity the local health authority concerned 
may act as guardian in his place, or they may approve another person (perhaps 
the wife or a relative of the normal guardian) for the purpose (section 38(2)). 
This makes it unnecessary to operate the full procedure for transfer of guardian- 
ship where the guardian’s incapacity is clearly not going to be permanent. No 
further procedure is necessary to establish the authority of the temporary 
guardian, other than the local health authority’s decision either to act as 
guardian themselves or to approve some other person to act, but care should be 
taken to see that this decision is recorded by some officer authorised to do so 
on behalf of the local health authority, and kept with the other papers author- 
ising the patient’s guardianship. When the original guardian subsequently 
recovers or becomes capable of acting again, the guardianship will automatically 
revert to him. The Mental Welfare Commission should be informed of the 
changes. 



Procedure for transfer of guardianship 
Whatever the circumstances which make it necessary or desirable that a 
patient should be transferred to the care of another guardian, the Act places 
the responsibility for arranging the transfer on the local health authority 
concerned. It is for each local health authority to decide on the appropriate 
way in which to arrange for this responsibility (and the responsibility for the 
approval of a person to act in the temporary incapacity of a guardian) to be 
exercised. 

The remaining elements necessary to the completion of the procedure are the 
consent of the proposed guardian and the consent of the existing guardian. 
Failing the consent of the existing guardian, the approval of the sheriff to the 
transfer is necessary; this is dealt with below. 
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It is essential that the fact that the appropriate officers arranged the transfer 
and that the existing and proposed guardians consented should be recorded in 
writing, since otherwise doubt may subsequently arise as to whether the transfer 
was properly carried out in accordance with the provisions of the Act, and, 
consequently, the new guardian’s authority over the patient may he questioned. 
Accordingly, form K has been prepared and may be used for this purpose. 

The first section of the form consists of a proposal for transfer, to be com- 
pleted by the officer responsible for arranging transfers on behalf of the local 
health authority concerned. This includes the name and address of the proposed 
new guardian. The second section should be completed by the proposed new 
guardian to signify his willingness to act as guardian and his consent to the 
transfer. 

The third section should be completed by the present guardian. If he signifies 
his consent to the transfer, this completes the procedure for the transfer and the 
authority of the new guardian will take effect as soon as the patient takes up 
his residence with him or at the place where the new guardian requires him to 
live. 

Where the former guardian has already given written notice of his desire to 
relinquish his functions, so that the guardianship of the patient has vested in the 
local health authority in accordance with section 38, the “present guardian” 
is the local health authority concerned, so that their name should be entered in 
that capacity in the first section of the form and their consent to the transfer 
should also be signified in the third section. 



Refusal of the present guardian to consent 

Where the transfer is arranged at the request of the present guardian, or 
where the former guardian has already given notice of his desire to relinquish 
his functions, so that the guardianship is vested in the local health authority 
concerned, no difficulty will arise about securing the consent of the present 
guardian. Where the transfer is being arranged for other reasons, these should 
be explained to the present guardian, and no difficulty is to be expected in the 
majority of cases. 

Occasionally, however, the present guardian may refuse to consent to the 
transfer. For example, the reason for the transfer may be that the present 
guardian is thought to be failing in his duties, and he may be unwilling to admit 
this, or the guardian may be a relative and unwilling to allow the patient to be 
transferred to the care of another person. 

Where it becomes clear that the present guardian is unwilling to consent to 
the transfer, he should be asked to complete the third section of form K in this 
sense. He should also be informed, so that he may prepare his case, that the 
proposal for transfer will be submitted to the sheriff for approval. The local 
health authority should then submit form K with the first three sections com- 
pleted to the sheriff, who will no doubt wish to hear evidence from the local 
health authority’s officers as to the reasons for proposing the transfer and from 
the guardian as to the grounds of his objection. If the sheriff then decides to 
approve the transfer, the patient may thereafter be removed from the care of the 
present guardian to that of the new guardian, whose authority will take effect 
as soon as this is done. 
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Effect of transfer 

As indicated above, the patient may be removed to his new guardian’s place 
of residence, or the place where the guardian wishes him to live, as soon as the 
first three sections of form K (where the present guardian consents) or the 
first four sections (where the present guardian refuses his consent) are com- 
pleted, or the relevant consents recorded in another form. The patient will be 
received into the guardianship of the new guardian, that is, the new guardian’s 
authority will take effect, as soon as the patient reaches his new residence (or, if 
he is already there, as soon as the relevant consents are recorded). The date of 
his reception into the guardianship of the new guardian should be recorded on 
section V of form K, which should be kept with the original guardianship 
application by the local health authority concerned. 

Under section 37(3 )(c), where a patient is transferred into the guardianship 
of another person in accordance with the section, the provisions of the Act 
apply as if the original guardianship application had been an application for 
the reception of the patient into the guardianship of the new guardian. Thus 
the patient is not treated as if he had been newly received into guardianship, 
and it is not necessary to carry out the special review under section 29(3) in 
the fourth week after the new guardian’s authority takes effect. The transfer 
also does not affect the duration of the authority for guardianship, which will 
expire at the same time as it would have expired if the patient had remained 
under the former guardian, and not one year after the new guardian’s authority 
takes effect, as in the case of a patient newly received into guardianship. 



Notification to the Mental Welfare Commission and the nearest relative 

Where a patient is transferred from one guardian to another, the local health 
authority concerned must notify the Mental Welfare Commission and the 
patient’s nearest relative (even if he was consulted beforehand) within seven 
days of the transfer (section 37(2)). 

The requirement as to the notification to the Mental Welfare Commission 
may be fulfilled by sending them a copy of the completed form K, which includes 
a section to record that this has been done. 

No leaflet has been prepared for the purpose of notifying the nearest relative. 
He should be informed of the transfer by letter or by some other suitable notice, 
and should be told the patient’s new address and the name of the new guardian. 
Form K includes a section in which to record the fact that the nearest relative 
has been notified of the transfer in accordance with the statutory provision. 



TRANSFER FROM GUARDIANSHIP TO HOSPITAL 

From time to time the condition of a patient under guardianship may deter- 
iorate to the extent that care in the community is no longer suitable and hospital 
care becomes necessary. In some cases, for example where the cause of the 
deterioration is increasing age and infirmity, it may be appropriate at this point 
to discharge the patient from compulsory powers and to arrange for his admis- 
sion to hospital as an ordinary patient without formality. In other cases, 
however, compulsory detention in hospital may be necessary. Section 37 of the 
Act accordingly provides a procedure for transfer from guardianship to deten- 
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tion in hospital, without a break in the compulsory powers over the patient and 
without the need to carry out the full procedure for an application for admission 
in respect of the patient. 

The procedure is similar to that for a transfer from one guardian to another, 
already described, but as an additional safeguard to the patient the Act requires 
that the consent of the Mental Welfare Commission is necessary before the 
transfer can take place. 



Preliminary consideration by the responsible medical officer 

The responsibility for deciding whether a patient under guardianship should 
be transferred to detention in hospital and for making preliminary arrangements 
for his admission will normally rest with the responsible medical officer. Transfer 
to detention in hospital will not be approved by the Mental Welfare Com- 
mission unless the proposal for transfer is accompanied by a medical report 
which includes statements of opinion similar to those required under section 
24(2) for an application for admission, that is: 

(1) a statement of the form of mental disorder from which the patient is 
suffering; 

(2) a statement that the mental disorder requires or is susceptible to medical 
treatment and is of a nature or degree which warrants transfer to and 
detention in a hospital for such treatment; and 

(3) a statement that the interests of the patient’s health or safety or the 
protection of other persons cannot be secured otherwise than by transfer 
to and detention in hospital. 

If the responsible medical officer has any doubt whether he can properly com- 
plete a medical report in these terms, he should call in for consultation a doctor 
who has been approved by the Regional Hospital Board for the purposes of 
section 27 as having special experience in the diagnosis or treatment of mental 
disorder, preferably a doctor from the hospital to which it is desired to transfer 
the patient. 

“ The responsible medical officer or another appropriate local health authority 
officer should also consult the patient’s nearest relative to explain the reasons 
for proposing the transfer and to ensure, if possible, that the nearest relative 
recognises the need and does not object. 



Proposal by the local health authority concerned 

As with transfers between guardians, the Act places the statutory responsi- 
bility for initiating a transfer to hospital on the local health authority concerned. 
Once the preliminary arrangements have been completed by the responsible 
medical officer, therefore, the first section of form L (which has been prepared 
for use in the procedure for transfer to hospital) should be completed on behalf 
of the local health authority concerned. This consists of a proposal for transfer, 
and includes, besides the name of the patient, his guardian, and the hospital 
to which he is to be transferred, a requirement to give the nearest relative’s 
views or, if he has not been consulted, the reasons for this. The object is to 
ensure that the Mental Welfare Commission are fully informed of the nearest 
relative’s views as well as the other circumstances of the transfer, but there is no 
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statutory requirement that the nearest relative must consent to the transfer and 
the Commission may therefore approve the transfer even if the nearest relative 
objects. 



Consent of the board of management of the hospital 

The Act provides that the consent of the board of management of the receiving 
hospital is also necessary to the transfer. Section II of the form should therefore 
be completed on their behalf or a statement in writing to the same effect should 
be attached to the form. 



Consent of guardian 

As with transfers between guardians, the consent of the patient’s guardian 
or, failing his consent, the approval of the sheriff, is also necessary. Section III 
of form L should therefore be completed by the guardian or a separate written 
statement by the guardian should be attached. 



Submission to the Mental Welfare Commission 

Whether the guardian consents or refuses his consent, the form should next 
be submitted to the Mental Welfare Commission for their approval, with the 
medical report in part B of the form completed. 

The medical report should preferably be given by the responsible medical 
officer. Where, however, the responsible medical officer has called in an approved 
doctor for consultation, the medical report may be given by that doctor. Failing 
either the responsible medical officer or an approved doctor, the report should 
be given by a doctor with some previous knowledge of the patient, such as his 
general practitioner. The form of report requires the doctor to indicate the 
capacity or capacities in which he is giving the report. 

The report should include a description of the patient’s mental condition and 
of the reasons why detention in hospital is thought to be essential. It should be 
sufficiently full to enable the Mental Welfare Commission to form a clear 
picture of all the circumstances which make transfer to hospital necessary. 

If there are any other points which do not emerge from the medical report 
and the earlier sections of the form which the local health authority concerned 
think the Mental Welfare Commission should take into account, they should 
include these in a covering letter. 

If the Mental Welfare Commission approve the transfer, they will return 
the form with section IV completed to the local health authority concerned, and 
their approval completes the procedure for the transfer provided that the 
present guardian has not refused his consent. The patient should be removed 
to the hospital named in the application as soon as possible thereafter. 



Refusal of guardian to consent 

Where the guardian has refused his consent, the approval of the sheriff is 
also necessary. After the Mental Welfare Commission have signified their 
approval, therefore, the local health authority concerned should next submit 
the form to the sheriff for his approval. If, after hearing such evidence as he 
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thinks fit, the sheriff gives his approval, the patient may then be removed from 
the care of the guardian and admitted to the hospital named in the form. 



Effect of transfer 

Under section 37(3 ){cl), where a patient is transferred front guardianship to 
hospital in accordance with the procedure described above, the provisions of the 
Act apply from, the date of his admission to hospital as if the original guardian- 
ship application had been an application for admission to hospital and as if he 
had been admitted to hospital on the date when he was originally received into 
guardianship. He is not therefore treated as a new admission, and the transfer 
docs not affect the period for which the compulsory authority over the patient 
will last. The authority will have to be renewed, if necessary, under the procedure 
appropriate for hospital patients before the date on which it would have expired 
if the patient had remained under guardianship. 

The originals of the documents authorising the patient’s guardianship (the 
guardianship application and subsequent reports by the responsible medical 
officer) should be sent with the patient to the hospital and should be kept by 
the board of management with form L and any other record of the transfer as 
the documents authorising the patient’s detention in that hospital. The local 
health authority concerned may, if they wish, keep copies. 



Notification to the Mental Welfare Commission ancl the patient’s nearest relative 

The board of management must notify the Mental Welfare Commission and 
the patient’s nearest relative that the transfer has taken place within seven days 
of the patient’s admission to the hospital (section 37(2)). The notification to the 
Mental Welfare Commission should take the form of sending them a completed 
copy of form L (that is, with the record of the approval by the sheriff, if this 
was necessary, and of the patient’s admission as well as the particulars already 
seen by the Commission at the stage when their approval was requested). 

No leaflet has been prepared for the purpose of the notification to the nearest 
relative. Either a letter should be sent to the nearest relative, or leaflet HI, for 
the nearest relative on the first admission of a patient to hospital, may be used, 
suitably amended. In either case oral explanation may be necessary to supple- 
ment the letter or leaflet. 

No leaflet has been prepared for the patient on transfer to hospital, but it is 
important that he should be made aware of his new position either by oral 
explanation from the responsible medical officer, or by using leaflet H2 (prepared 
for hospital patients on first admission) supplemented by oral explanation as 
necessary. 



Emergency admission to hospital 

In cases of emergency it may not be possible to wait until the transfer pro- 
cedure has been completed before removing the patient to hospital. In such 
cases, the guardian may authorise the removal of the patient to hospital. The 
guardian or the local health authority may authorise officers of the hospital to 
take hint into custody if he absents himself from the hospital without the 
guardian’s leave. (In terms of section 36 any such authorisation to the hospital 
officers must be in writing.) The transfer procedure should then be carried out 
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as quickly as possible and the patient’s liability to detention in hospital will 
begin as soon as the procedure is completed and the documents are received by 
the board of management. 

Temporary treatment in hospital 

Similarly, where a patient requires only temporary treatment in hospital 
(whether for his mental or physical condition) it is unnecessary to operate the 
procedure for a permanent transfer to detention in hospital. The guardian 
should instead authorise the patient’s removal to hospital as in a case of 
emergency. 



MISCELLANEOUS 

Medical access to patient for purposes of appeal 
The earlier paragraphs of this memorandum have pointed out various 
occasions on which the patient or his nearest relative or (in the case of an appeal 
under section 40 of the Act) both the patient and his nearest relative have a right 
of appeal to the sheriff to order the patient’s discharge. Section 51(3) of the Act 
provides that a doctor authorised by or on behalf of the patient or by the nearest 
relative (depending on whether the patient or the nearest relative has the right 
of appeal in question) may, at any reasonable time, visit him and examine him 
in private, either for the purposes of advising whether an appeal should be made 
or in order to report on the condition of the patient for the purposes of an 
appeal. 

The board of management should see that arrangements within each hospital 
are such that doctors so authorised may obtain access to detained patients. The 
local health authority concerned should also see that the guardian understands 
the position with regard to access for doctors advising on an appeal, when any 
question of an appeal arises in relation to a patient under guardianship. In terms 
of section 99, any person who refuses to allow the examination of a patient in 
private by a doctor authorised in accordance with section 51(3) will be guilty 
of the offence of obstruction. 



Legal aid for hjrposes of appeal 

A patient or nearest relative wishing to make an appeal to the sheriff under 
the Act may be entitled to legal aid for the purpose, and hospital and local 
authority officers should bring this to their notice if appropriate. 



Appointment by the sheriff of acting nearest relative 

Reference has been made throughout this memorandum to the various rights 
and functions given by the Act to the patient’s nearest relative. The definition of 
nearest relative is contained in sections 45 to 47 of the Act and is referred to on 
pages 10 to 1 1. In some cases a patient may not have a nearest relative within the 
meaning of the Act, or the person who is the nearest relative may be incapable 
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of acting because of illness or may be' unwilling to act for some other reason. 
Accordingly, the Act contains in section 48 a procedure whereby, if these 
circumstances arise, an application may be made to the sheriff for an order 
appointing some other suitable person to exercise the functions of nearest 
relative. If such an order is made and the circumstances later change, an appli- 
cation may then be made to the sheriff under section 49 for the discharge or 
variation of the order. 

It is expected that the majority of applications for an order under section 48 
will be from a relative or friend who is anxious to be given the specific rights of 
the nearest relative under the Act in relation to a patient detained in hospital or 
under guardianship. The provisions of the section would enable, for example, 
the friend with whom a patient was living before admission to hospital to apply 
to be appointed to act as nearest relative in the absence of any nearest relative 
within the meaning of the Act; or, to take another example, where there is a 
nearest relative within the meaning of the Act but that relative has not been in 
close contact with the patient in the past and is too much occupied to keep in 
close touch in the future, the provisions would enable the nearest relative to 
apply for an order to transfer his functions to another relative or friend of the 
patient. 

It is not expected that local health authorities or their mental health officers 
will require to play an active part in the procedure under the section in many 
cases, although one of the persons empowered to make an application to the 
sheriff for an order under section 48 is a mental health officer of a local health 
authority and the local health authority may be named in the application as the 
person to act as nearest relative. Appointment as nearest relative will not give a 
local health authority any new powers to provide services for a patient. Where, 
for example, a patient who has been receiving care from the local health 
authority in the community subsequently has to be admitted compulsorily to 
hospital, the local health authority may use their general power under section 27 
of the National Health Service (Scotland) Act, 1947, to arrange for the patient 
to be visited on their behalf, without necessarily having first to be appointed to 
act as nearest relative. 

Local health authority officers should, however, be prepared to assist relatives 
and friends of patients in the operation of the procedure under section 48. 
Where a mental health officer makes an application for admission to hospital 
or a guardianship application in respect of a patient who has no nearest relative 
or a nearest relative who seems incapable of acting or unwilling to act, the 
mental health officer should see that any relative or friend who seems a suitable 
person to act is informed about the possibility of making an application to the 
sheriff, and, if they then decide to make an application, he should be prepared 
to advise them on the procedure. Where a friend is willing to act but is not 
entitled to make the application himself (see the section on persons who may 
make the application below) the mental health ofiicer may make the application 
himself, specifying the patient’s friend as the person to whom the functions of 
nearest relative are to be transferred. It is not expected, however, that it should 
be part of a mental health officer’s duties to find persons to act as nearest 
relative in the absence of any friends or relatives of the patient. 

Hospital doctors should also keep these provisions in mind in any case where 
they find that a friend or a relative who does not qualify as nearest relative is 
visiting a patient regularly and there may be grounds for an application to the 
sheriff for the appointment of that person to act as nearest relative. 
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The procedure — grounds on which an application may be made 

Section 48(3) of the Act provides that an application to the sheriff for an 
order appointing a person to exercise the functions of nearest relative may be 
made on any of three grounds : 

(a) that the patient has no nearest relative within the meaning of the Act or 
that it is not reasonably practicable to ascertain whether he has a nearest 
relative or who that relative is; 

(/>) that the nearest relative is incapable of acting as such by reason of mental 
disorder or other illness; or 

(c) that the nearest relative is unwilling or considers it undesirable to continue 
to act as nearest relative. 



Persons who may make the application 

An application to the sheriff which is based on ground (a) or (h) above may 
be made by: 1 

(1) any relative of the patient: this is not necessarily confined to relatives 
within the list given in section 45(1) but could include a relative of more 
distant degree, for example, a cousin; 

(2) any other person with whom the patient is living or, if the patient is in 
hospital when the application is made to the sheriff, with whom the 
patient was living before admission to hospital ; or 

(3) a mental health officer of a local health authority. 

An application based on ground (c) — that the nearest relative is unwilling or 
considers it undesirable to act — can only be made, however, by the nearest 
relative himself. Thus where the patient has a nearest relative within the meaning 
of the Act, he cannot be supplanted except on his own application unless he is 
incapable of acting because of mental disorder or other illness. 



Person who may be appointed to act as nearest relative 

The application to the sheriff should take the form of a request for the 
appointment of a specified person to exercise the functions of nearest relative 
Where a relative or the person with whom the patient is living makes the appli-' 
cation, the applicant may specify himself as the person to act as nearest relative 
or he may specify some other relative or friend of the patient. 

Where the nearest relative makes the application, he may specify some other 
relative or friend who is willing to act in his place. 

Where the mental health officer makes the application, he should not specify 
himself as the person to act as nearest relative, but he may ask that his local 
health authority should be appointed to act. Alternatively, he may specify a 
private person who appears to be suitable and is willing to act. 



Submission to the sheriff 

No form has been prescribed or printed for the application to the sheriff but 
any application should state clearly: 

(i) the name of the patient concerned, and whether he is already detained in 
hospital or subject to guardianship under the Act; 
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(ii) the grounds on which the application is made, that is, whether on 
grounds (a), ( b ) or (c) above; 

(iii) the capacity in which the applicant is making the application, that is, 
whether as relative or nearest relative, as the person with whom the 
patient is or was living, or as mental health officer; and 

(iv) the name of the person proposed to exercise the functions of nearest 
relative. 

If the person proposed is not the applicant himself, it is desirable that the 
application should also specify the person’s relationship to the patient, if any, 
and give any other information about his acquaintance with the patient which 
will assist the sheriff to judge whether he is a suitable person to act as nearest 
relative. A statement by the person to the cfTcct that he is willing to act should 
also be attached. 



Effect and duration of order 

Where, after considering an application, the sheriff makes an order directing 
that the functions of the nearest relative of the patient shall be exercisable by 
the person named in the application, the provisions of the Act apply as if for 
any reference to the patient's nearest relative there were substituted a reference 
to the person having the functions of nearest relative (and in this memorandum, 
except this section, the term “nearest relative” should be interpreted in the 
same way). The person appointed should inform the board of management or 
local health authority concerned of his new functions, where the patient is 
already detained in hospital or under guardianship. 

Where the patient is already detained in hospital or subject to guardianship 
under the Act at the time when the order is made, the order remains in force 
until the patient ceases to be liable to be detained or subject to guardianship, 
unless it is discharged or varied (see below) before that date (section 49(4)). This 
applies even if the actual nearest relative of the patient changes during that 
period (section 48(4)). That is, if the order was made on the grounds of the 
incapacity through illness of the actual nearest relative and that relative subse- 
quently dies, the functions of nearest relative do not automatically revert to the 
person who now qualifies as nearest relative within the definition given in 
sections 45 to 47: the order will have to be discharged by the sheriff before this 
can happen. Similarly, if the actual nearest relative recovers, the order must be 
discharged by the sheriff before he can resume his functions. 

Occasionally, the sheriff may be asked to make an order under the section 
before the patient concerned has become subject to the compulsory procedures. 
A friend may, for example, apply to the sheriff for an order so that he may 
exercise the nearest relative’s right to object before the sheriff to an application 
for admission or guardianship application made by a mental health officer. 
Where this happens, the order ceases to have effect after three months if the 
patient has not during that period become liable to be detained in hospital or 
subject to guardianship under the Act. If the patient is during the three months’ 
period admitted to hospital compulsorily or received into guardianship, the 
order will remain in force, unless previously discharged or varied, until he is 
discharged from compulsory powers. 

If while the order is still in force the person who is exercising the functions of 
nearest relative under it dies, the functions do not revert to the actual nearest 
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relative: until the order is discharged or varied by the sheriff, no one has the 
right to act as nearest relative (section 49(3)). 



Discharge of order 

The sheriff may discharge an order made under section 48 if an application U> 
that effect is made to hint: 

(1) by the actual nearest relative (where, for example, the original application 
was made by that relative and he now wishes to resume his functions, or 
where the actual nearest relative has changed since the original appli- 
cation, because of the death of the previous nearest relative) ; 

(2) by the person having the functions of nearest relative by virtue of the 
order; or 

(3) if and only if the person having the functions of nearest relative by virtue 
of the order has died, by any relative of the patient. 

It should be noted that although a mental health officer may apply for the 
original order, or for a variation in an order (see below) he cannot apply for its 
discharge. 

The effect of the discharge of an order will be that the functions of nearest 
relative will revert to the actual nearest relative in terms of sections 45 to 47, if 
any such relative exists. 



Variation of order 

The sheriff may also vary an order made under section 48 by substituting for 
the person having the functions of nearest relative by virtue of the order as 
originally made any other person or local health authority whom he considers a 
proper person to act. An application for a variation in an order may be made to 
the sheriff: 

(1) by the person having the functions of nearest relative by virtue of the 
order as originally made; 

(2) if that person has died, by any relative of the patient; or 

(3) by a mental health officer. 

Where an application is made for the variation of an order, a statement by the 
person now proposed to act as nearest relative should be attached to show that 
he is willing to act. 



Local health authority acting as nearest relative 

If the sheriff makes an order or a variation of an order appointing a local 
health authority, exceptionally, to act as nearest relative, the local health 
authority will be in the same position as regards rights of discharge, etc., as a 
private person acting as nearest relative, but in addition they will have a specific 
duty under section 10 of the Act to arrange for the patient to be visited on their 
behalf if he enters a hospital or nursing home and to take such other steps as 
would be expected of a parent while he is in the hospital or nursing home (see 
pages 14 and 15 of the Notes on Part II of the Act). 
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